Refining Litigation as an Instrument of Tobacco Cottrol
Annotated Expert Testimony on Equitable Remedies

INTRODUCTION

Tobacco industry conduct has been the focus ohskte judicial scrutiny. Numerous
individual and class action lawsuits also have dged and many more lawsuits are expected
both in this country and elsewhere. Judges anesjuely on expert withesses to untangle
complex scientific and technical questions in thesses.

Tobacco litigation encompasses two parts. Tls¢ fiart addresses liability and includes
guestions like “Was a cigarette manufacturer neglig “Did the manufacturer misrepresent the
effects of its products,” or “Should the manufaetuoe strictly liable for marketing such a
dangerous product?” In addition, during the ligpphase of litigation, defendant
manufacturers have argued that the plaintiff'ssipansibility — and not their own conduct — was
the primary cause of any harm he or she may habered.

The second part of tobacco litigation involves fiifezation of the proper remedy. In
litigation brought by private litigants, the remedyolves a monetary award, which is in and of
itself a powerful deterrent to future wrongdoingemtthe damage award includes punitive
damages. (For more information on punitive damagserence the annotated testimony by
Robert Johnson.) Another type of remedies is dalguitable remedies, and they are available
in litigation brought by individuals or by governnts. InU.S. v. Philip Morris Inc. et althe
Department of Justice sought a judicial order neagithe tobacco industry defendant to cease
committing various frauds and to take certain aféitive steps. lscott v. American Tobacco
Co, the plaintiff class sought a judicial order retng the tobacco industry defendants to assist
Louisiana citizens in quitting. The testimony expted and annotated below provides guidance
on such equitable remedies. Testimony by Dr. Matlkore addresses the use of smoking
cessation programs. Testimony by Dr. Cheryl Headtddresses the use of counter-marketing to
change youth smokers' attitudes towards smoking.

The following excerpts of expert trial testimomg antended to provide potential expert
witnesses and other interested parties with a sgfrfsew their research is presented and
challenged in the courtrooms. These excerptsedeeted from various cases. A brief
description is provided at the beginning of eacteept along with a citation. “Focus points” are
included throughout the excerpts providing insigid the questioning attorney’s motivations
for asking particular questions, comments on thpeess testimony and overall trial strategy.

The cited transcripts as well as others are aVailaisthe Deposition and Trial Testimony
Archive (DATTA) housed at theegacy Tobacco Documents LibrafpATTA contains 4,850
transcripts of depositions and trial testimony]uding a total of about 820, 000 transcript pages.
(www.legacy.library.ucsf.edb)

! The commentary arahnotations are for educational purposes only.y Hoenot necessarily represent the
opinions of the testifying expert or other pariieslved in the litigation. This work is funded bygrant from the
American Legacy Foundation.



ANNOTATED TESTIMONY

In this written testimony submitted to the court, the attorney for the plaintiff asks
the expert witness to discuss his background and glifications. Written testimony
is very unusual, but was used in this case due thed large number of witnesses and
range of testimony. Each witness was, however, madegailable for cross-
examination by the other party based both on theiwvritten direct testimony and on
any possible additional oral testimony. Direct Witten Testimony of Michael C.
Fiore (Plaintiff), United Statesv. Philip MorrisUSA, Inc,, et al., (Sept. 2005) Pp. 1-9.

Q: Dr. Fiore, what is your current professionalipos?

A: I am a Professor of Medicine and the Directothaf Center for Tobacco Research and
Intervention at the University of Wisconsin Medi&dhool in Madison, Wisconsin.

Q: I'd like to start by asking you about your edimaal and professional background.
First, where did you receive your professional edion?

A: | graduated Magna Cum Laude from Bowdoin CollggBrunswick, Maine, in 1976
and then completed medical school at Northwesterndysity, earning a Doctor of
Medicine degree in 1981. | also obtained a MasiEPRublic Health in Epidemiology
from the Harvard University School of Public Heahhl1985.

Q: What professional positions have you held?

A: | completed my internship and residency immesliaafter medical school in internal
medicine at Boston Hospital. It was at the enchaf time period that | applied to the
Masters of Public Health program at Harvard Uniigr$ completed that program and
received my M.P.H. in Epidemiology, as | mentionedl985. Immediately after that, |
began service as an Epidemic Intelligence Ser&t®)(officer with the Centers for
Disease Control and Prevention (CDC).

Focus Point Direct testimony starts with a summary of thene#s’s qualifications to testify as ar
expert. Education, work experience and affiliati@me all relevant for determining whether the
witness is a suitable expert witness.

Note that this part of the testimony also defitnesdcope of the witness’s testimony. Knowing
exactly which questions he or she needs to anshegttorney who has called the witness to the
stand will guide the witness in articulating thexetxscope of the testimony. The attorney’s effofts
in this regard actually continue throughout theientirect examination. In this manner, the
attorney can limit the issues subject to cross emation and fend off attacks by opposing counsel
that the witness’ testimony goes beyond his exgeerti

* * *

Q: Please tell the Court about your work at thag@fbn Smoking and Health.

A: 1 worked with the epidemiology group at the @#ion Smoking and Health, which at
that time had about 5 epidemiologists. My reseaaitdng with the group, focused on the
epidemiology of tobacco use and the impact of putdialth policies on tobacco use. My
colleagues and | analyzed data from the NationaltHénterview Surveys (NHIS),
among others, to assess trends in tobacco usagtarthe mid-1960s and projecting
cigarette smoking prevalence to the year 2000. Mtesiudied tobacco use prevalence



and ascertained that disparities that had developedtime as a function of educational
and socioeconomic status. That is, if you were éelsgcated, you were more likely to
smoke compared to those with at least a high sadhatation. The findings of these
analyses were published in theurnal of the AmericaMedical AssociatioiiJAMA) in
1989. As part of this three paper series in JAMA,aolleagues and | also analyzed data
from the NHIS since the mid-1960’s and documenied the smoking prevalence among
men was decreasing at four times the rate of woréditionally, we analyzed data from
the 1986 Adult Use of Tobacco Survey to understaowl smokers actually attempt to
quit smoking. We learned that, in 1986, 80% to 9fi%mokers who tried to quit
reported they had used a “cold turkey” method + iyaon their own without any
evidence-based treatment. At that time, few scidrased treatments were available —
nicotine gum was the only medication that had kmmroved by the FDA and little was
known about effective counseling approaches. Thedags were published in JAMA
in 1990.

* * *
Q: Before we discuss the Center for Tobacco Rekeard Intervention, can you tell the
Court generally about the focus of your researchatJniversity of Wisconsin?
A: Certainly. My research at the University of Wassin has focused on understanding
tobacco dependence and developing effective stestegoth clinical and population-
based, to facilitate treatment of tobacco depenglenc
Q: How have you researched the issue of tobaccendiemce?
A: One area of my research in understanding tobdependence has focused on the
tobacco withdrawal syndrome as an explanatory mmedsuhow treatments work and
why, in some instances, they may not be as efieckly colleagues and | developed and
tested novel measures of and approaches to witlafleavd dependence that were more
sophisticated and sensitive than those used inquestudies. These measures revealed
that withdrawal symptoms sometimes last much lotiggem was suggested by earlier
work, that different components of the withdrawaidrome were highly predictive of
likelihood of treatment failure, and that efficaggopharmacotherapies work in part by
suppressing these components of the withdrawalreymel

* * *
Q: Can you describe some of the other researctngee conducted while at the
University of Wisconsin?
A: I have been involved in many studies of pharmaéical treatments for smoking
cessation, both as a Principal Investigator aral @sinvestigator. My colleagues and |
have performed some of the first research on tinecal efficacy of nicotine replacement
therapies and bupropion SR (which was first soldydsan®). This research has been
published in JAMA, thélew England Journal of Medicirand elsewhere and has been
widely cited by other researchers and in authaveateviews. Among the principal
information obtained from this research are thioWing: (1) efficacy estimates for
specific pharmacotherapies — estimates that haae ilaplicated by numerous other
investigators; (2) specific strategies that leadgbbmal success when using these
pharmacotherapies, including which treatments ast for which populations (e.qg.,
women, those with a history of depression); (3)dfiectiveness of combining
pharmacotherapy and behavioral counseling and gehamisms by which they work;



and (4) the cost-effectiveness of pharmacotherapasseling, and their use in
combination.

In this written testimony submitted to the court, the expert witness introduces a
proposed structure for a national smoking cessatioprogram. Direct Written
Testimony of Michael C. Fiore (Plaintiff), United States v. Philip MorrisUSA, Inc., et
al., (Sept. 2005) Pp. 16-21.

Q: Dr. Fiore, in your opinion, is there a needdaromprehensive national smoking
cessation program?

A: Yes. Reducing tobacco use is a public healtheisd paramount and unparalleled
importance. There is a substantial body of evidelommenting the toll that tobacco
exacts in terms of years of life lost, excess headire costs, and other excess costs, such
as lost productivity. Just as importantly, there millions of smokers who want to quit
but continue to smoke. A comprehensive nationalksngocessation program has the
potential to reach smokers of diverse populatitmaormalize quitting, and to make sure
that every smoker who wishes to quit has the oppdst to do so successfully using
science-based treatments.

Q: Please provide the Court a general overviewlddtva comprehensive cessation
program should address.

A: It is important that a comprehensive cessatimy@mm provide a full range of
treatment options, both counseling and medicatisms$hat treatments can be targeted to
the needs of individual smokers. Moreover, it a@ean environment that encourages
quitting through a multifaceted media campaigmdatudes a health care delivery system
that includes clinicians who are trained and eqetpin tobacco dependence treatments,
and it supports a research infrastructure thattifles1new treatments that assist all
smokers to quit successfully — even those who hayehbeen able to quit with the
currently available treatments. A comprehensivea@sn program should also address
disparities in tobacco use. Scientific data shaat fersons of lower socioeconomic
status, lower educational attainment, and cer&tral and ethnic minorities smoke at
much higher rates than the general populationarithited States. Such groups suffer
disproportionately from the excess illness andldé&aim tobacco use. A national
cessation initiative should be designed to beadifibbacco users and their families to
help address these disparities. With a full rarfgeeatment options and a program that
reaches all smokers, we can help at least 1 mifiesa smokers quit the use of tobacco
successfully each year. And if the program existsaf least 25 years, we can work to
help all smokers who wish to quit but are unablddco.

Q: At the outset of your testimony on a comprehansessation program, can you
briefly identify for the Court the key featuressafch a program?

A: Yes. The key components of a comprehensive eenie-based cessation program are:
(1) a national tobacco quitline network that wilbpide universal, barrier-free access to
evidence-based counseling and medications for tabeessation; (2) an extensive paid
media campaign to encourage all smokers in theedi8tates to quit using tobacco; (3) a
new, broad, and balanced research agenda (basicaklpublic health, translational,
dissemination) to achieve future improvements erdach, effectiveness and adoption of



tobacco dependence interventions across both thdils and populations; and (4)
training and education to ensure that all clinisiamthe United States have the
knowledge, skills and support systems necessarglotheir patients quit tobacco use. A
comprehensive cessation program should also: (Bjli® health systems to implement
system-level changes that result in effective adtion of tobacco dependence treatments;
(6) mobilize national quality assurance and actagidn organizations, clinicians, health
systems, and others to establish and measurestitengnt of tobacco dependence as part
of the standard of care; and (7) mobilize commasito ensure that policies and
programs are in place to increase demand for s|nand to ensure access to such
servicesIn my view, a fully funded, comprehensive smokimggation program will
prompt some of the public-private mobilization effoto occur. These components are
based upon the best scientific evidence availatdehald tremendous promise for
producing dramatic decreases in tobacco use anesiting human and economic costs.
In addition, each of the components of a compreakertessation initiative must be
objectively evaluated to ensure that the activitiedertaken are having their intended
impact. It would not serve anyone well, particufdHe tobacco users who are the
intended beneficiaries of such an initiative, & thctivities undertaken are not effectively
reaching them and facilitating tobacco use cessatfocomprehensive cessation
initiative should be sustained over time and sdgdumded. The best-designed initiative
has little likelihood of being implemented and haysustained impact without a secure,
ongoing funding source. Secure and sustained fgndialso important to permit both
short- and long-term evaluation of such initiatit@sscertain whether they are having
their intended effect on the population. One vergortant point is that to maximize
their effectiveness, the different parts of a cogheinsive program must be integrated and
viewed as interdependent parts. While each compdrerve recommended to the Court
has a substantial science base documenting itpemdient effectiveness, integrated
together, this comprehensive program can dramBbticaduce tobacco use rates.

* * *
Q: In your view, who should be eligible to partiaip in the cessation program — that is,
what should be the criteria to assess whethersopes a smoker who “qualifies” to
obtain cessation assistance from the program?
A: Every smoker in the United States should beldkgo participate. Having barrier-
free access to evidence-based smoking cessatim@pthis absolutely essential if a
program is going to reach the largest number ofkemsoand thereby help the maximum
number of smokers to quit. One of the reasonsdb@prehensive smoking cessation
treatment is so underutilized in this country iatttihere are often barriers to use even
where services are offered. Barriers may takedhma bf eligibility requirements,
screening processes, co-payment obligations, layggaad other cultural barriers, limited
access to services, lack of awareness, limitsereal benefits, and fragmentation of
care.



After providing an overview of the structure of a mational smoking cessation
program above, the expert describes each componente starts with a description
of the quitline. Direct Written Testimony of Michael C. Fiore (Plaintiff), United
Statesv. Philip MorrisUSA, Inc,, et al., (Sept. 2005) Pp. 28-31, 40-43.

Q: I want to turn to specific questions about tbemponents of a national smoking
cessation program that you are recommending t€thet, beginning with the telephone
quitline. First of all, what is a telephone quidias recommended?

A: A quitline provides telephone delivered, evidefimsed counseling and medications
to help smokers who want to quit to do that sudo#igsTo access these treatments, a
tobacco user calls a toll-free telephone numberspeaks to a trained counselor, who
provides information and assistance to the tobaseo in planning a quit attempt.
Specifically, based on scientific evidence, thensmling discusses strategies that have
been shown to increase the likelihood of successfsgation. But a quitline is not just a
helpline; there are a number of essential companardrder to insure effectiveness.
First, it is important that the quitline servick®ith counseling and medications) be
available to all smokers, without any cost or imswwe barriers. Counseling services
should be of sufficient intensity to maximize chasof success. For this reason and
based on research findings, it is recommendeccthatseling include at least four
person-to-person, proactive calls from trained selors. It is also important that quitline
counseling is augmented with free FDA-approved mlaaotherapy (either over-the-
counter medications or vouchers for prescriptiomlicegions). And it is important that
quitline services be tailored to the language,uraltand educational background of the
user.Another key feature of a quitline is having counselwho are trained to work with
smokers to establish a detailed quitting plan,uditig the provision of specific advice on
the types of medication that are most appropriatéhfe smoker in making the quit
attempt. The trained counselors who staff the ipeitthould then be able to work with
smokers both during the initial intake call andmgv&ep of the way through the process
of quitting.Additionally, it is important that telephonic treatnt be available 24 hours
per day, seven days a week, so that whenever assmakits to make an assisted quit
attempt s/he is able to do so.

Q: Have quitlines been used previously?

to highlight the clinical evaluation of the cessattistrategy.

duplicative of state cessation treatments.

Focus Point The question of whether others have tried impleing quitlines allows the witness

The question also allows the witness to differéatine cessation-related remedy being propose
this case with the cessation treatments alreagyace. The attorney for the defendants will arg
that the cessation-related remedy being proposetidyplaintiffs is unnecessary because it is

d in




A: Yes. The telephone quitline is a strategy thest been used to treat tobacco
dependence and cessation on a population levehimder of states and by a number of
health plans and businesses.

Q: What role will the quitline play in a comprehemscessation program?

A: A national tobacco quitline network will providmiversal access to evidence-based
counseling and medications so that all smokerswnat to quit can do so successfully.
Effective treatments for tobacco dependence ekist.extant literature speaks eloguently
to the effectiveness of both proactive telephoneseling as well as pharmacotherapy
for smoking cessation. However, the reach or useic treatments remains low.
Further, research has shown that there are signtfidisparities in access to evidence-
based treatment across geographic locations, acetayn racial and ethnic minorities,
and across socioeconomic groups. Population-bdssdgies are essential to address
disparities in access to treatment, in order taenthat all tobacco users, regardless of
where they live, can obtain treatment without e A proactive telephone quitline
that provides both evidence-based counseling amticatéons is such an effective
strategy because it has the capacity to be indiizied to the particular characteristics of
the caller, while at the same time provide the sidgecess possible to the full population
of American smokers who want to quit.

Q: What is “proactive telephone counseling?”

A: In contrast to a typical helpline that only pides brief advice in response to incoming
calls, proactive quitlines are characterized by k&g components. First, when the
smoker makes the first call, an extensive intal@mmpleted, when all the critical
information necessary to personalize an evidensedaguit plan is collected. Second,
this extensive intake call is followed by a senésubsequent outgoing counseling calls,
initiated by the quitline, to assist the smokerrg\sep of the way as s/he works though
the quit plan. The quitline is also equipped tceeree additional incoming calls from
smokers during a quit attempt — for example if aken trying to quit is having a day of
particular difficult withdrawal symptoms, s/he czall the quitline and obtain
individualized evidence-based advice. In essenpepactive quitline is designed to serve
as a real-time partner in successful quitting. Iuis may also work with healthcare
providers and, after receiving permission fromlaatiwo user, contact that person directly
for the first intake counseling session.

Q: You also mentioned the literature that suppibrtseffectiveness of proactive
telephone counseling for smoking cessation. Pledisthe Court about that evidence.

A: There have been a number of research studidspeat, including research published
in theNew England Journal of Medicirmd JAMA, that has documented the clinical
effectiveness of proactive quitlines in helping &ers to quit. In addition, this
recommendation is supported by two published megdyaes. First, a meta-analysis
published in the 2000 United States Public HeadttviSe Clinical Practice Guideline
Treating Tobacco Use and Dependerdmnonstrated a 1.2 estimated odds ratio for
proactive telephone counseling. A more recent rae#dysis published in 2002 by the
Cochrane Collaborative involving 27 studies demmatetl a 1.56 odds ratio for proactive
telephone counseling compared to less intensiesvantion (e.g., self help quitting
materials).

* * *



Q: Is it your recommendation that a national tetephquitline replace existing state
quitlines?

A: No. States should have the capacity to mairttair own quitlines and personalize
that quitline to the state. What I'm recommendsthat a national quitline network be
funded so that all American smokers who want taé ¢am get access to telephone
counseling and medications and that we build uperstate and regional network to
ensure that local control can be maintained anld ijpon. Clearly there are state- and
region-specific needs, and there are state andmalgservices that are best able to serve
local populations. For this reason, | feel, andShécommittee felt incredibly strongly,
that local control should be maintained but mairgdiin the context of a nationally
funded system that delineates the core performstacelards that will result in maximum
reach and maximum effectiveness.

In describing the components of smoking cessationmrggram, the witness reviews
cessation medications. Direct Written Testimony oMichael C. Fiore (Plaintiff),
United Statesv. Philip MorrisUSA, Inc., et al., (Sept. 2005) Pp. 43-46, 49-50.

Q: Dr. Fiore, | want to ask now about medicatiotréat tobacco dependence. You stated
earlier that the national quitline network shousyé the capacity to provide callers with
universal access to smoking cessation medicatihst are the medications to which
you are referring?

A: FDA has approved six medications for smokingse#isn. Five of these medications
are nicotine replacement therapies — the nicotime,dhe nicotine patch, the nicotine
lozenge, the nicotine inhaler, and the nicotineahggray. The sixth medication,
bupropion SR, is an antidepressant that has bemmsto be effective in treating tobacco
dependence, presumably because of its capacilpt& the re-uptake of dopamine and
norepinephrine in the brain and nervous systefmadtalso been shown to relieve
depressed mood. The nicotine gum and nicotine pzane available exclusively over-
the-counter. The nicotine patch is also availabkr-ahe-counter, though a generic
nicotine patch may be prescribed by a physicia®. dAibotine inhaler, nicotine nasal
spray, and bupropion SR are only available by pietsan.

Q: How would the quitline dispense approved phaotiarapies?

A: Based on information in the FDA-approved packegerts, a trained quitline
counselor will discuss with the smoker which meaakcmay be most appropriate, based
on prior experience with the medicines, contraiatians, patient preference and other
factors as defined in the 2000 Guideline. If anra@he-counter medication is most
appropriate, the medication will be sent directiyiie smoker in the mail along with
other personalized quitting information. If it wastermined that the most appropriate
medicine for the smoker was a prescription agecit s1$ bupropion, when the quitline
mails other quitting information to the patientwiould include a voucher for the
prescription medication. At that point the smokeuwd have to visit a physician or other
provider who would review the appropriateness efrttedicine, sign the prescription,
and allow the patient to get the voucher filleddbgharmacy.

Q: Isn’t that a barrier to access?



A: If the caller did not have a regular physicidren yes, it would be a barrier. But for
about 70% of smokers, it is anticipated that ole~d¢ounter medications will be most
appropriate for them and that medicine will be eidlirectly to them. In addition, if the
absence of a physician was identified as a bdorea smoker, then the quitline
counselor would not recommend prescription medoati

Q: Are there quitlines that have done this succdlgsh the past?

A: Yes, some quitlines have dispensed pharmacqilesraFor example, Minnesota has
contracted to dispense over the counter medicatuathsits quitline counseling, as has
the State of Maine. In Wisconsin, in a program taegeted older smokers, we dispensed
nicotine patches through the mail when smokereddhe quitline. The demand for this
program was extraordinary. We offered nicotine pascto smokers over 65 who called
the state quitline for a six month period (a lirditeudget allowed us to run the program
for only six months). With a series of news confees as the only promotion, 5.5
percent of the population of senior smokers insta¢e called the quitline during these six
months while nicotine replacement therapy was beffeyed.

Q: Are the smoking cessation medications that eadable effective?

A: Yes.

* * *

Focus Point The effectiveness of any treatment plan dependsow many people utilize the
treatment. Accordingly, strategies for increasuttization and removing barriers for utilization
are important.

Q: Does the ability for a quitline to provide FDAfaoved medications as part of its
services affect whether smokers utilize the quetbervices?

A: Very much so. Utilization rates increase draety when nicotine replacement
therapies are added to the range of treatmentedffey a quitline. In Minnesota, for
example, utilization rates jumped from 1-2% of sersktio about 6% of smokers when
the state quitline was expanded to include prowisibpharmacotherapies.

In describing the components of smoking cessatiorrggram, the witness

reviews the sustained media campaign. Direct Wrien Testimony of Michael C.
Fiore (Plaintiff), United Statesv. Philip MorrisUSA, Inc,, €t al., (Sept. 2005) Pp. 53-
58.

Q: This is a good time to focus questions on tlveise component of a national
comprehensive cessation program that you identifiacextensive paid media campaign
to encourage Americans to quit using tobacco. Bldascribe what you mean by “an
extensive paid media campaign.”

A: A multifaceted media communications campaignasessary to alert smokers to the
existence and availability of the other serviced emmponents of the cessation program.
Most fundamentally, if people do not know about gfaétline or other available cessation
services such as those provided by their clinigitresy will not be able to use them to
help quit. | recommend a comprehensive media cgnsich as that described by the
Cessation Subcommittee that includes four goalst, tio promote the use of the national
tobacco quitline and other effective cessationrugetions: second, to motivate tobacco



users to make a quit attempt and increase demamdfféztive cessation services; third,
to motivate parents to quit by informing them of thealth risks that secondhand smoke
poses to their families and informing them thatrteenoking increases the likelihood that
their children will smoke; and fourth, to reachsdlgments of the population, including
the most underserved and hard-to-reach populasiocis as low socioeconomic status,
certain racial and ethnic minorities, and thoskroited English proficiency.

Q: What are important characteristics for an extengaid media campaign to have?

A: The promotional campaign needs to be guided bglimand communications science
as to the most effective messages and strategisgptement. It needs to be pervasive —
that is, to be a consistent presence in the everjss of smokers in the same way
smokers encounter tobacco marketing. To do thatythdia campaign must use the full
range of media — radio, television, print medignage, Internet, etc.

Q: Should the annual budget for a media campaigtivided in any specific way
between the four purposes that you have identified?

A: Not specifically. The Subcommittee wanted theiéwe Plan to have a series of
characteristics that included powerful and effextivessages that would be guided by
media and communication science, that it be mgkied and persuasive. But in terms of
the allocation among those characteristics the @ubattee felt, and | agree, that a
standing group of communications experts woulddst bquipped to design it, evaluate
it, and ensure that it was having the effectivemetended.

Q: Are sustained media campaigns effective in douming to cessation?

A: Yes. There is a substantial and consistent lmdadyvidence that media campaigns,
especially when they are integrated with other ¢obacontrol actions, reduce the
consumption of tobacco and the prevalence of tabase. Research on statewide
tobacco control programs has shown that aggresseeka campaigns have been
effective in targeted ways such as prompting irdiigls to use evidence-based
treatments such as quitline services, or discongachildren and adolescents from
starting to smoke.

Q: What is some of that evidence?

A: The strongest evidence of effectiveness of sneldia campaigns comes from settings
where they were implemented in the context of raattiponent programs. Such
programs increased cessation across a varietypofl@ions, indicating their widespread
impact. This research was summarized by the CDI®%9 as part of its publication,
Best Practices for Comprehensive Tobacco Contagfams, cited in my expert report.

In describing the components of smoking cessatiorrggram, the witness
reviews the research agenda. Direct Written Testiony of Michael C. Fiore
(Plaintiff), United Statesv. Philip MorrisUSA, Inc,, et al., (Sept. 2005) Pp. 58-63.

Q: Turning to the next component of the nationalse¢ion program you identified, why
are you recommending a new, broad, and balancedn&#sagenda to achieve future
improvements in the reach, effectiveness and aoloii tobacco dependence
interventions across both individuals and poputetid
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A: It is vital that we implement a research ageti@d provides for basic, clinical, public
health, translational, and dissemination researdrder to improve our tobacco control
efforts.

Q: You use the terms “basic,” “clinical,” “publicehlth,” “translational,” and
“dissemination” to describe the research. Whatalo mean by those terms?

A: Basic research refers primarily to laboratorg &ench research aimed at developing
new and effective counseling and medications desigo treat smokers and help them
quit. For example, it might investigate some genketctors that may translate into greater
difficulty in quitting. Clinical research refers tesearch that involves patients and often
evaluates the safety and effectiveness of meditaand counseling to help smokers
quit. Public health research refers to the broatlety of tobacco dependence treatments
taking a population-wide approach. One such exampiemmunications science
interventions that lead specific segments of theupadion, such as different racial,
ethnic, educational, and socioeconomic groupsyttotquit. Translational research
involves evaluating strategies that are designetkloer findings from the laboratory to
the patient, often involving scientists from a nenbf different disciplines who work
together. Finally, dissemination research refeigtudies that evaluate the impact of
strategies that are designed to ensure that smokéhmsir clinicians use the research
findings that were discovered.

Q: Does such a multidimensional research plan reaguiersight and coordination?

A: Yes.

Focus Point Comparing the proposed remedy with a program Hiegady works well gives the
court more confidence that the remedy will workwe &ttorney for the defendant will point to the
existing programs and suggest that the court askfitvhy duplicate existing programs.

Q: Who should perform that role, and what would grsail?

A: One model is the Flight Attendant Medical Reshdnstitute (FAMRI) research fund,
which was set up in the settlement of tobaccoditan in Florida. In that instance, a
Scientific Advisory Board guides FAMRI administraly through an identification of
key scientific questions that need to be answenedagprocess to independently peer
review the applications of scientists who propasartswer those questions. Such a
model might be used to oversee the research aesivif the National Action Plan. Of
course, the NIH provides a wonderful model of howun a large peer-reviewed
research enterprise.

Q: Why are the types of research you have idedtdieimportant to include in a
comprehensive cessation program?

A: The Subcommittee on Cessation identified tweeaweeds for tobacco cessation
research and | endorse those two key questionsied@ to identify tobacco dependence
treatments that first are effective in reducingdisparities in tobacco use and second,
that increase long term successful cessation tat@sleast 50%. Such a broad and
balanced set of research initiatives is importanirprove treatments for tobacco
dependence and train the next generation of tobsweatists. Current treatments for
tobacco dependence, while significantly more eifecthan quitting on your own, still
result in only 10% to 30% of smokers achieving kbegn success. When viewed from a
medical perspective, these quit rates are compamalduperior to the effectiveness of
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treatments for other chronic diseases. By thagamthe following - as a doctor, | would
love to have a first line, safe, relatively inexpme treatment for my patients with
hypertension that results in 30% of those patientering into long-term remission after
just three months on the medication. Moreoverstaitiial declines in national smoking
rates is difficult to achieve at present becausegirepopulations either are not aided by
current treatments, or are not adequately expasttein. Populations that currently are
less likely to benefit from available treatmentslude those with psychiatric co-
morbidities such as depression, pregnant wometgioaacial and ethnic minorities,
adolescent smokers, and individuals with very heyels of nicotine dependence. My
belief is that a well-funded, sustained researébrietould develop interventions that
produce long term success in 50% of smokers treatadjiven quit attempt and will be
effective in eliminating the disparities in tobaacse that exist today.

Q: Do you refer to smoking as a “chronic disease?”

A: Yes.

Q: Why?

A: Tobacco dependence shows many features of aichisease. As with other chronic
diseases such as hypertension, hyperlipidemiagdietes, patients who smoke often
cycle through multiple periods of relapse and rsiois. Moreover, a failure to appreciate
the chronic disease nature of tobacco dependengainakercut clinicians’ motivation to
treat tobacco use consistently, instead viewingstheker or the clinician as a failure.
Finally, recognizing the chronic disease naturtobficco dependence places the
treatment of tobacco dependence squarely withise¢bpe of responsibilities of primary
care clinicians.

* * *

In describing the components of smoking cessatiornrggram, the witness
reviews theclinical training and education necessary for the pogram. Direct
Written Testimony of Michael C. Fiore (Plaintiff), United Statesv. Philip Morris
USA, Inc., et al., (Sept. 2005) Pp. 64-67.

Q: Let’s turn now to the fourth component of thengwehensive smoking cessation
program that you identified — “training and edueatto ensure that all clinicians in the
United States have the knowledge, skills and sumystems necessary to help their
patients quit tobacco use.” Please describe thisife of the integrated cessation
program.

A: This, like all other parts of the comprehengivegram, is closely linked to the other
components. If we are going to invest in programisnprove no-barrier access to
treatment, and to motivate smokers to try to quibking, we need to be sure that health
care providers are educated and trained in thedved#nce-based treatment strategies to
address tobacco use and dependence. We want dilnchea professionals to make
screening for tobacco use a routine part of theictce, and to give physicians the
knowledge and tools to support their interventiathwiheir patients to encourage
quitting. We also want smokers to have effectieatment options. In addition to the
proposed quitline, we want every smoker who vgitdinician each year to be provided
with advice and assistance on quitting. And thisoismportant because 70% of smokers
visit a primary care physician each year.

Q: How would this part of the program work?
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A: The funds dedicated to training and educatiohhe distributed as grants to medical
and other healthcare professions schools to deviehmpement, and evaluate curricula
for evidence based treatment of tobacco dependenbealthcare professions students.
The goals of such training will be broad and wétablish a standard of care for treating
and referring patients who use tobacco. Curricctemponents will include how to
intervene effectively with tobacco using patieitsyw to implement systems changes to
facilitate intervention, and how to access morensive services for their patienthese
funds would also go toward working with healthcarefessions organizations and
licensing bodies to ensure that licensure andfmation examinations for health
professionals are modified to include assessmérkisawledge on treatment of tobacco
dependencd he program would include grants to medical andtheare profession
schools to develop and evaluate advanced currioukvidence-based treatment of
tobacco dependence for specialists in the areabaicto dependence treatménnally,

the program would have to include research to eraatl evaluate uniform standards for
certification of tobacco dependence treatment giists.

Q: What is the basis for your testimony that thilsician training and education is an
effective tool to increase smoking cessation?

A: Seven out of ten smokers visit a physician eyagr. Few of them are provided with
the evidence-based treatments as defined by the @Qfleline. If we consider the even
broader reach of clinicians who smokers encountegentists, nurses, physicians
assistants, nurse practitioners -- more than 8@epéiof smokers encounter a clinician
each year. The Subcommittee, including the reptatiee from the American Medical
Association, Dr. Ron Davis and other physicians @imdcians on the Subcommittee, felt
very strongly that unless we seize this teachaldment and intervene with smokers as
they present to health care delivery systems, Wesre not going to be able to drive
down tobacco use rates in the way that Secretapynpson charged us to achieve. And
this is particularly salient given that many ofseesmokers are presenting to clinics with
health problems directly caused by their tobac@& us

* * *

In describing the components of smoking cessatiornrggram, the witness

reviews the integrating cessation treatment into esting health provider and payer
systems. Direct Written Testimony of Michael C. Fore (Plaintiff), United States v.
Philip MorrisUSA, Inc,, et al., (Sept. 2005) Pp. 67-68.

Q: Another aspect of a comprehensive cessatiorramothat you identified as important
is that it should “mobilize health systems to inmpént system-level changes that result
in effective utilization of tobacco dependence timents.” Please describe this further.
A: Essentially, a comprehensive plan must includpsto ensure that our healthcare
providers in all settings in which care is provideth both the private and public sectors
whether that be in managed care organizationgspitals, in clinics, or elsewhere --
have systems in place that encourage clinicianeliger effective tobacco dependence
treatments. We want all healthcare delivery systeanmake tobacco dependence
treatment an integrated, essential part of the tteneprovide, by encouraging and
providing the resources that will help these egditnake systemic changes to incorporate
tobacco dependence treatment part of their ingtitat framework.
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Q: Please explain further about what a “systemilesfeange is and how it would come
about as part of the comprehensive cessation progra

A: Traditionally, efforts to increase tobacco ustervention in the healthcare setting
have targeted the individual clinician. Howeverpwotruly effective, cessation
interventions need broad support and participdtiom all stakeholders, such as
managed care organizations, hospitals, medicalpgrdwealth clinics and centers,
throughout the healthcare system. There is a s for technical assistance and
funding to create, implement, and evaluate theeffpractice, and organizational
systems of care required for the delivery of evadehased tobacco dependence
treatments. As clinician training and researchltesn tobacco dependence treatment
becoming routinely incorporated into health carkvéey and representing the standard
of care, | would expect healthcare delivery systant organizations to take steps to
fully and efficiently integrate this aspect of catehe institutional level.

* * *

Focus PointIn ordering equitable remedies, courts prefer eshes that do not require courts to
monitor compliance or adjust the remedy. Theyegrihality. Additionally, if the cessation
program proposed in this case actually would warkeémediate the effects of the industry’s
malfeasance, as the expert has testified, the ewomtd logically want to know how much time is
needed. For this reason, the plaintiff proposdisiée cessation program.

Q: Dr. Fiore, w hat is the necessary length of tiheg a comprehensive cessation
program must run?

A: Given the current size of the smoking populatiombout 45 million people, about 30
million of who tell us they want to quit — it isagonable to expect that it will take as
many as 25 or more years to allow every smokemmeAca who wants to quit to do so
successfully. We know that 7 in 10 American smokeaiats to quit smoking, but only
about 2.5% are able to quit in any given year. Thisue despite the fact that about 40%
of smokers attempt to quit every yeReducing Tobacco Use: A Report of the Surgeon
General(2000) (JD 004673). Given the current prevalencenadking, the number of
new smokers who begin every year, and the numb&mokers who die and who already
stop smoking every year, the implementation ofteonal smoking cessation program
can be expected to dramatically reduce the pojpulai American smokers who want to
quit. Again, this will be achieved by assisting ondlion additional smokers to quit
every year as a result of the program. Withoutpttogram, smoking rates will decline at
a much slower rate. This whole program is desigogatovide evidence based treatments
to the great majority of smokers who are tryingjat and are currently not using such
treatments. As a result, these motivated smokecsash quitting on their own are having
extraordinarily low success rates. This progransedaon the National Action Plan, will
reach those people including some of the highestgbence, hardest-to-reach smokers. It
is designed to have a substantial immediate asasedlstained impact. Itis also
necessary that a program exist for a long enougbgef time to create the necessary
environment in which the population is immune tsimiormation about the health
effects of smoking, and an environment that is cen to long term success in
achieving reductions in smoking prevalence. Oveaetismokers will be made aware
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that, as a result of this National Action Plansias easy to get help quitting smoking as it
is to walk down to the corner store and buy a pedWarlboros.

Q: You have indicated that one million smokers @it each year through the program.
What is that number based on?

A: That is the number of smokers that we can heiplly means of the comprehensive
quitline (counseling and medication) alone. It ieay conservative estimate, and is
based on the Subcommittee’s conclusion that apprabely five million smokers each
year can be expected to undergo treatment — congseid medication — through the
quitline. The estimated success rate of one millimokers per year is based on an
extraordinary body of scientific evidence, incluglithe 2000 Guideline and the Cochrane
reviews, the CDC analysis, and others.

Q: You also indicated that the program should, d&vee, create an environment that is
conducive to long term success in achieving redastin smoking prevalence. Can you
explain your answer for the Court?

A: Yes, | can. A smoker should have the knowledigead only existing resources, but
the value of those resources, when they want to Erom my own experience treating
more than 10,000 smokers in Wisconsin over the baskars, | know that every day
people who are motivated to quit are making thgit¢reecision to switch to low tar
cigarettes in the mistaken belief that they arentak step for health. They are trying to
quit “cold turkey” and failing. They are findingasons to postpone quitting. All of these
are decisions that should and can be preventedamtimprehensive program.

In his live direct testimony before the court, thewitness discusses the need for
cessation services. Direct Testimony of Michael Eiore (Plaintiff), United Statesv.
Philip MorrisUSA, Inc,, et al., (Sept. 2005) Pp. 21279-283.

Q. Dr. Fiore, what is depicted here in this exhibit?

A. Well, in this demonstrative I've tried to proeidn overview of the total population of
smokers in the United States. And what | did tthe basis of this is the epidemiologic
data from the Centers for Disease Control. Ancuhoted off numbers so that we could
really talk big picture who are smokers in Ametiocday. What the data tell us is that
there are about 47 million smokers. That's thd fmdpulation of smokers. And that when
we talk to them -- and the government does thiuleely to get a sense of what
proportion of them want to quit, what proportiontkém have already tried -- what we
find out is that about 7 out of 10 smokers -- ictfabout 32 million smokers -- tell us
that they want to quit. And the proposal thatbmitted to the court, the: results of the
Subcommittee on Cessation really have this 32 onillthe people who want to quit as
the target of the report, and those are the peabpteare the goal of a comprehensive
program that would help people to quit. So amomgé32 million, what we've been able
to determine is that an incredibly large numbetheim not only want to quit, not only
have tried to quit, but actually tried to quit eygear.

* * *

The sad reality, though, is that most of them faiid the bottom number, the current quit
rate, reflects under current circumstances thecqupiate number of Americans who quit
about 1.2 million Americans.
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The expert discusses the need to remove barriers ttilization. Direct Testimony of
Michael C. Fiore (Plaintiff), United Statesv. Philip MorrisUSA, Inc,, et al., (Sept.
2005) Pp. 21284-305.

Q. Dr. Fiore, why don't we move ahead to U.S. ExHi8265 and we can talk about
some of these barriers that you've talked aboud. tArstart with, in your opinion, Dr.
Fiore, is there a scientific basis for the expec@tirate of 16 percent for a
comprehensive National Tobacco Quit Line, the bat tve see on the right side of U.S.
Exhibit 182657
A. Yes. It's both my opinion and that of the peopl® constituted the Subcommittee on
Cessation of the Interagency Committee on SmokmgHealth that that is an
imminently achievable reach.
Importantly, that's how many people will call. Thetual number of people that will use
the treatment, the counseling and the medicinestimmated to be about 10 percent.

* * *
Q. I want to talk about some of the reasons thaseee Current State -- the number that
we see on the left side of the screen, which is&biiiState Quit Line utilization in the 1
to 2 percent range. And to start, can you provngecburt with a general overview of
what is available to smokers through state sentmasgy?
A. I'll be happy to. This is really -- I'm going start with the good news. The good news
is that over the course of the last 10 to 15 yaaramber of states have adopted very
restricted Quit Line programs, so that is progressause we now have between 40 and
42 states that have something, and what that samgathreaching currently is between 1
and 2 percent of smokers. So what that refleatsiisurrent reach. The bad news is that
because these programs often limit the people \ah@articipate, have an insurance
requirement or many other barriers, they are un@bteach what we believe is a
potential reach of a program like this.
Q. I want to talk about some of those specificdexthat we have on this exhibit here
and the specific factors that affect utilizatiotesa First of all, the exhibit shows a
number of items under the heading Elimination ofrias, and those are also listed in
your direct testimony. So | want to take this opgpoity to expand on what we see in the
direct. Taking the first one. What do you mean liyitality requirements?

Focus Point Expert testimony is more effective when the exgigks to one main point througho
direct and cross-examination. For instance, irsthkcerpt, the expert continually repeats the

concept of having a remedy that does not erecti&ato accessing cessation treatment services.

A. Some of the Quit Lines in states actually lithié people who can call. For example,
Utah when it first began limited its program to Edcents. Other states limited based
upon whether a person is insured or not. Theneisaber of requirements that, in
essence, if a smoker were to call thinking they ld@et help, is then told that they are
ineligible because they don't fulfill some demodpapr insurance or other requirement.
Q. Do eligibility requirements impact utilization?
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A. Without a question. They basically take a lapgeportion of smokers, depending, of course, on
what that eligibility requirement is, they couldkésa large proportion of the smokers out of thel poo
Q. I want to skip co-payment obligations, we widhee back to that, but talk about a
topic related to eligibility requirements, and tigescreening processes. How does
screening processes impact utilization rates?

A. Well, for many Quit Lines, if one calls -- antl use Minnesota as an example --
there's a very complicated and detailed assesssheritat kind of insurance the person
has, and based upon that, they can or cannot tedemtage of the service, because if
they have a certain type of insurance in Minnetiotg are then switched to their
insurance's Quit Line. In other instances thesaildd intakes in essence leads some
people to actually not even stay on the line bez#usre's a number of screening
guestions that are asked before they are told, '®amuget help in quitting.”

Q. Let's take the one we skipped, co-payment Ofobiga. Explain the impact of co-
payment obligations on utilization.

A. Well, there's a large body of data that telthet if we put cost barriers in front of
smokers who want to quit, that that will serve agHective barrier to them using the
program. And these cost barriers are particulaniydrtant because of the high rates of
smoking among the impoverished in America, the hagas of smoking among people
who don't have any insurance, and it leads to fectafe barrier. And there's been well-
published research that has looked at this isshewfcosts keep smokers from utilizing
treatments.

Q. While we are on the subject | want to look a¢ ohthose studies, and that's an article
by Susan Curry that has been marked as U.S. EX4BB7. And we will hand you a
copy of that. And first let me ask you if you'rerfdiar with this article? I'll let you get
your glasses.

A. Yes, | am familiar with this article.

Q. Can you tell the court briefly what this artité#ls us about the impact of co-payment
obligations?

A. Well, Dr. Curry, in this article that was pubisd in 1998 in the New England Journal
of Medicine, looked at a comparison of the usemoiingurance benefit that includes both
medicine and counseling under various scenariosenthe caller to utilize the benefit
has to pay or not pay. So she actually compareddifferent scenarios. One was the
standard coverage where the person would havepaygpaid for half of the behavioral
counseling and just the small co-pay on the meidicaAnd the important comparison is
a scenario where all coverage was provided sodleyt pay for the counseling at all
and there was a very nominal co-pay on the -- nahtio-pay for the medication. What
she found was a dramatically higher use rate, pecgdled and took advantage of it when
there weren't these barriers, and she also fowatdhht translated downstream into more
people quitting. And that of course is the goalyhmany people can we get to quit.

Q. Let's take a look specifically at the results] &want to turn to Page 676 in U.S.
Exhibit 64387, and take a look at table 3. | bediéis the third page in, Charles -- fourth
page in. What does the table here, Dr. Fioreptelbout the impact of co-payment
obligations on utilization of cessation services?

A. And this speaks to the really critical importaraf reach. How many people can we
get to call and take advantage of a good cessptmgram. And I'd focused really in on
this total use, I'd focus in on year 2 when thernvegntion was in place and compare the
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standard coverage rate, which is about 3.5 pertetie full coverage rate of use of 11.6
percent. So in this instance, in a scenario wherebunseling was provided, when the
medicine was provided, there actually was a snoapay but a nominal co-pay; that in
that scenario 11.6 percent of the people who @arteof this study actually called.
Q. Is the provision of coverage for smoking cessatiost effective?
A. Yes, itis.
Q. Can you please explain how it's cost effective?
A. Well, there's lots of ways to examine this, btitink an excellent example is the work
of Dr. Jerry Cromwell who did an analysis of thestfiage CPR guideline that was
published in 1996 and did an analysis of how ctistBve are these evidence-based
treatments that were delineated in the guidelimeCpomwell in that article -- and I'm a
co-author on it -- determined that providing evideiased smoking cessation coverage
is among the most cost effective interventionslabée today. One sort of way that cost
effective analysts measure things are quality aegugears of life lost, so years of life
lost, and found that it cost about $2,000 to eagnadity adjusted year of life lost. And to
put that in some context, think about mammograghgening, something that we always
provide. That costs more than actually $60,00&Gfquality adjusted year of life lost. So,
$2,000 versus 40 or $60,000, smoking cessatiotmezd has been referred to as the
gold standard of cost effective medical intervemgiavailable today.
Q. If that's the case, Dr. Fiore, why don't moedest offer comprehensive smoking
cessation services?
A. Well, | think there are a number of reasons,ibaluded among them is, of course,
most states don't provide insurance for all ofrthesidents. They serve as a system that
provides particularly for the lowest income resigernd in this era where states are
struggling which budget deficits, particularly imeir Medicaid programs, it's a very
difficult challenge to them to pay for health cgparticularly to the poor.

* * *
Q. I want to talk about some additional barrieradAf we could go back, Charles, to our
demonstrative Exhibit 18265. And if we could tabboat two related topics: Language
and cultural barriers, and access to serviced, Eaa you explain in this context
language and cultural barriers and the impactttiet have on utilization rates?
A. In so many states, because their budget for @eit Line is just very small, much less
than what they would like to have to provide thevees they know their residents need,
they have to limit the services usually just to Estgor, in some instances, to English
and Spanish. California is an exception that presisome Asian languages. But, for
example, if a person calls the Wisconsin Quit Lexed I'm responsible for directing, we
can't respond to the Monday callers there’s a lpagrilation of Hmong that have moved
to Wisconsin because we don't have any counsdlatspeak that language. Many of the
Asian languages we can't respond to. So we ardait@provide services to these people
who want to quit and call. In terms of cultural tiens, the one that is something |
experience also in Wisconsin because there areasy Mative American tribes, and
there are very important cultural considerationsuabobacco for Native Americans. And
not having counselors that are sensitive to thadeally have experienced the cultural
importance of tobacco for Native Americans so thatcan allow and encourage them to
continue their traditions and their culture, bicatemove the dangers of tobacco, serve
as a cultural barrier to those callers. In termaaufess to services, in many instances it is
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similar. | will share just one very practical aceés service limitation, and that is most
Quit Lines are available for limited hours of theeydsome are available not even 7 days a
week. Just a couple of weeks ago while at the balsgi the University of Wisconsin |
had a nurse come up to me and said, "I know yth&euit smoking doctor. What
should |1 do?" And | said, you know, "l want youdall the Wisconsin Tobacco Quit
Line. And that's a service, it could help you. Tt be the first step of the way." A
couple of days later she said, "I called it. | gffitmy shift at 11:00, | called it at about
12:30 and there was nobody there." And that's sceue can't provide it 24 hours a day.
We can't serve the population. In this instanceabse nursing and smoking has been a
big problem, it was an example of an access tdsebarrier.
Q. Dr. Fiore, does access to the health care syistgarct Quit Line utilization?
A. Very much so, and this is why a comprehensiagmam is so important. We know
that if a -- first, the epidemiology, 7 out of Ifdigkers visit a primary care physician
every year. That's an incredible opportunity taseheir visit, often for a disease caused
by smoking, and to urge them to quit and providartlwith evidence-based treatments.
What we find is that few smokers who visit theicty are getting the kinds of
counseling advice, prescriptions we know will makéifference. We also know that if
the health care system is trained, if system lmtetventions are put into place to ensure
that all smokers are identified and intervened wthien what we could have is a linkage
between what happens when the smokers visits ttterdand using the Quit Line as an
extender of care. And if there is a limitation melfth care, and particularly if that smoker
goes to a doctor who hasn't been trained, then wband up having is a missed
opportunity.

* * *
Q. I want to address the final large bullet poietéhon this demonstrative, and that's
Awareness. Does a lack of awareness of cessatisraad Quit Line services impact
utilization?
A. Very much so. There have been a number of sfutie have looked at if people are
made aware of the Quit Line, the use of it increakamatically. And where this has
been looked at primarily is in paid media campaighsre in some instances we've seen
a doubling of the calls, in some a tripling, andhgceven a five fold increase. So, what
the data tell us is, first, most smokers aren'traved the Quit Lines because states just
don't have the money to promote them. And | copkb& to my experience in Wisconsin
where at the end of last year we had a small anmfumbney to promote our Quit Line.
We began doing it with some really simple TV adg] we had a pull the TV ads and
stop promoting it because the use rate had inalessenuch that we weren't going to
have enough money to provide the Quit Line coungdhrough the end of the year
because we had a limited budget. And the experiehad in Wisconsin has been
repeated over and over again. There's a link bettreepromotion of Quit Lines and
their utilization in states across America.
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In this excerpt of cross examination testimony, thattorney for the defendant has
the expert discuss services provided in existing glines. Cross Examination
Testimony of Michael C. Fiore (Plaintiff), United States v. Philip Morris USA, Inc., et
al., (Sept. 2005) Pp. 21305-318.

Q. As you know, my name is Ted Wells and | represdmlip Morris.

| want to start my examination by focusing on wétate and federal Quit Lines already
exist and the types of services that they prowidat teast some callers. Okay?

A. Yes.

Q. Now, the North American Quit Line Consortiunars organization that serves, in part,
as a clearing house for information on state aridma Quit Lines; correct?

A. That's correct.

Focus Point The attorney for the defendant sets up a linguafstioning where the witness agree
to a set of facts one question at a time. Thenattorney will try to get the witness to concuthwi
his opinion just because he has agreed with hitsfacook ahead to where the line of questionir
is going and do not be led down a false trail; ba bther hand, if the answer to a question is
clearly “yes”, say so.

[72)

g

Q. And hereatfter, | will refer to it as NAQC. Okay?

A. All right.

Q. NAQC is funded, in part, by the Robert Wood BgmFoundation and the American
Legacy Foundation; correct?

A. I'm not familiar with all the details of theiufding, but | believe that's correct.

Q. And for purposes of determining what states @u# Lines, the data published by
NAQC is viewed by you as a good source; correct?

A. I think it's an excellent source of what stdtase Quit Lines, what states don't, and
what are the components of their Quit Lines.

Q. And, in fact, in your deposition you testifidtat the NAQC is, quote, a wonderful
organization to turn to learn more about who hai Quoes and who doesn't; correct?
A. It would help to see the context of that, bot ih agreement with that statement, that
it is a wonderful organization to provide infornmatiabout who has Quit Lines and who
doesn't, yes.

Q. Now, you are familiar that NAQC has a websiteerehit publishes information about
state Quit Lines; correct?

A. I am aware that they have a website, yes.

Q. I want to show you JD 055321, which is a pagenfthe NAQC website that is
entitled QuitLine Facts. Now, under QuitLine Fatkst page reads, "Information in this
section is based on national statistics from Camaadiethe USA. NAQC's Quit Line
survey for the USA and Canada's survey of Quit &iioe Canada.” And you are familiar
in your business that one of the things that NA@Esds to conduct a survey of various
state Quit Lines; correct?

A. Correct.

Q. And then it goes on to state under USA, "There3&rstate managed Quit Lines. Five
states with formal agreements tmverage by the Cancer Information Service at the
NationalCancer Institute, one state that receives serfioastheAmerican Legacy
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Foundation, and 8 states and DC with no foraredngements for coverage (but the
populations have accessitterim services from the National Cancer Institwtale state
managed services are being established.)" Now mstyquestion is, is it correct that for
thosestates who do not have their own Quit Line, thaspes inthose states can be
serviced by the Quit Line that is operadthe National Cancer Institute?

A. There is a very limited service available thrbulge National Cancer Institute's
Cancer Information Service. It's an extremely lediservice. But anyone can call an 800
number to access that.

Q. But is it correct that what the National Cancetitnge has done is to attempt to
provide a safety net for those limitadmber of states that do not have any state-managed
Quit Line? Is that right?

Focus Point The attorney for the defendant tries to get tlt@egs to contradict the position he

posit that there are sufficient resources alreatpliace to address cessation needs. The attorn
returns to this theme throughout the cross-exarnonat

The expert correctly responds by defending the faeand efficacy of the proposed cessation
remedy in this case.

stated in his direct examination by minimizing #fiecacy of the remedy he suggested and trying to

ey

A. Yes, a very limited safety net.

Q. Now, could we move on to the next page? | wamggtto Page 2. Now, also under
QuitLine Facts on Page 2 is the following: "Thedsrof services provided by Quit Lines:
Quit Lines provide a variety of services. The listow includes major categories of
services." And it lists the types of services tn& provided, including such things as
proactive quit smoking counseling, reactive quib&mg counseling, group session
programs, provision of quit smoking medicationat kcost, provision of quit smoking
medication at no cost. Now, as you indicated iaryairect testimony a few minutes ago,
not all callers who call a Quit Line will be elidg@to receive all of the services that the
Quit Line offers; correct?

A. Right, not only not will be eligible, but many the Quit Lines and many of the states
don't offer many of these services.

Q. My first question though is, is it correct tmaitt all people will be eligible for the
services offered? Yes or no.

A. That's correct.

Q. Thank you. Now, under the section | just retdl|so reads, "Languages for
counseling services: All Quit Lines offer counsglin English. In Canada, counseling in
seven provinces is also provided in French. IniB&, counseling in most states is
provided in Spanish. Two states, California and $dakusetts, offer counseling in three
or more languages (other than English). Many Qune& have access to translation
services for callers who speak languages othertti@se spoken by the counselors.” Do
you have any reason to doubt the accuracy of fleenmation set forth there concerning
languages that are offered for counseling services?

A. You've read that section correctly.
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Q. Now, the next section reads: "No cost and lost atedications: In the USA, a
growing number of states are providing medicati@answ cost (four states), or no cost
(10 states) to all or some of their callers. NAQIl e compiling information about
approaches to distributing medications."
Is it your understanding that in the future NAQGIwm fact be studying the issue in
terms of how to expand distributing cessation megthas to callers?
A. I'm not aware of that, no.
THE COURT: Could you very briefly give me an iddanat types of costs are
involved? | know the options range from over-thester medications to prescription
medications. Just give me a high and low cost. WWhah over-the-counter -- | think
nicotine patches are over-the-counter and theoguifse, the prescription medications
would not be.

* * *
A: | would say a range of from about a hundred16@for the medicine up to $350 for a
typical 8- to 12-week course of medicine to hefpeason quit.
Q. Is it fair to say, then, in terms of the nonprggtion medicines, that the daily cost of
the medicine is roughly equivalent to a pack obosjtes?

Focus Point With this question, the defendant’s attorney me$uto the theme that cessation
services are already provided. He also implieg tha smoker could afford to purchase cessation
services out-of-pocket.

Note that in tobacco litigation defendants oftentty blame the smoker for being negligent with his
or her health, not caring about his or her healthotherwise being irresponsible in some way.
This question may be an example of that trial stygt

A. Well, a pack of cigarettes varies so enormoaslpss states. That's really a hard
question to answer.
Q. Let's assume a pack of cigarettes cost $5fd# ito say that on a daily basis with
respect to the nonprescription medications thairis about $5 a day?
A. For some of them, the lozenge is more expen3ikie.patch, for certain, one could get
for $5 or less per day.

* * *
Q. I'm sorry. Under Languages, it says list of i#@ugh Language Line Services;
correct?
A. Correct. And just to clarify that. That does mo¢an that there are counselors speaking
120 languages, but there are -- there's a systeamewlou can -- a very cumbersome
system where a caller might be able to get accelsmguages that are not English or
Spanish.
Q. The system exists, correct, for callers who diospeak English or Spanish to be
connected to persons who speak their language®@rves
A. To have a counselor who speaks their language, n
Q. To have someone who can speak to them and iemnhgm assistance. That system
exists in the state of New York. Isn't that thehfu
A. Well, sir, I'd actually need to know more tolktalith them, to get a sense of this, but |
could share with you that in most states that'sadigt not what happens.
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Q. Okay. We will get to it.

Let's see under Services Offered, then they ch®pkak with a counselor within set
hours."” So you understand that means that withitaicehours persons who call the New
York Quit Line have the ability to speak with a agelor within certain set hours; right?
A. Correct. For example, on Saturday or Sundayitly from 9 AM to 1 PM.

Q. Right. Because you're reading from hours of aip@n where it says Monday through
Friday, 9 to 9 PM, Saturday and Sunday 9 to 1 Rat?

A. Right. And that's an example of one of the kinflime barriers, particularly for
working people, that might serve as an effectivei®é@a correct.

Q. Now, under Services Offered, it says proactw smoking counseling and reactive
quit smoking counseling; correct?

A. Correct.

Q. And whether a person is eligible to receive tigpe of counseling may depend on
certain eligibility issues; right?

A. I would assume so, but | don't have the spexificevery state's detailed intake
procedures in my head.

Q. Okay. In fact, it says, "Eligibility criteria faeceiving proactive and/or reactive
counseling,” meaning that you have to meet some ¢yligibility requirements. Fair
statement?

A. I'm sorry, sir. Did you switch to the next patere?

Q. I just went down to the bottom where it saydidihility criteria for receiving
proactive and/or reactive counseling.”

A. And your question was, Sir?

Q. Isn't it correct that in order to receive thgtd of counseling you have to meet some
type of eligibility screening; right?

A. Well, they list a couple issues here. Agaim, ititake procedures are extraordinarily
complex in some of these Quit Lines. So, to --r'tspeak to the details of what is and is
not an eligibility requirement in the state of N&ark.

Q. Okay. But you would agree as a general rulerder for someone to be able to get
proactive counseling, that person may in fact hawgo through some type of eligibility
screening; right?

A. In some instances, that's correct.

THE COURT: Does that line on the screen indicaée #mybody calling up has to be
enrolled in Medicaid?

MR. WELLS: No --

THE WITNESS: Well, in fact, what it means is -- $leeare important terms, understand.
Reactive basically means anyone can call, oftera g@ped message, might be able to
talk with someone briefly. Proactive is really wha're advocating, taking people every
step of the way. And if we read this correcthsuggests that unless you're a Medicaid
recipient and unless you fulfill whatever the regment they have in terms of ready to
quit, you would be ineligible. But that's how | wdwead this, Your Honor.

THE COURT: For proactive counseling.

THE WITNESS: For proactive counseling, which is ¢me we know has an evidence
base to support it.

Q. Now, Dr. Fiore, | want to hand you JD 055320jchihis the Quit Line profile for each
of the 50 states and the District of Columbia &y thppear on the NAQC website. And
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now | want to hand you JDEM 040437, which is a méych shows in blue which states
have state-sponsored Quit Lines based on the thdivstate profiles contained on the
NAQC website. And you can see | have up there staih existing Quit Lines, 38
states. You testified in your direct that you thlouig was about 40; right?

Focus Point The attorney for the defendant returns to hisiteehat cessation services already
exist for most people. With the above questionyiliéry to have the witness conclude that ever
person has access to a state-based quitline oqtiittne operated in part by the National Cance
Institute.

The witness continues to point out that existingigas contain numerous barriers that negative
affect utilization rates.

y

A. And | also mentioned that it's -- that it'st-ehanges very frequently. For example,
Oregon and Montana, which had Quit Lines, had td 8fem down because of a loss of
funding, then they came back up. So there's & litixo because of funding limitation.

Q. Right. And because there's a lot of flux, passible that the NAQC website might be
off by 2 or 3, or your estimate that it's aboutrdight be off, but the general numbers are
somewhere in the range of 38 to 42. Would you adibeh?

A. The general numbers are in that range, corsact,

Q. Okay. Now, the gray states are those stateslthabt have any state run Quit Line,
but as you indicated earlier those persons canadkantage of the National Cancer
Institute Quit Line; correct?

A. And again with the very important caveat tha Quit Line offered through the cancer
information service of the National Cancer Insgtig a very limited one.

Q. Now, Dr. Fiore, 1 would like to get out of hesemetime tomorrow. And | asked you a
very simple question, people could take advantégieeoNational Cancer Institute Quit
Line. I did not ask you for caveats or whether ¢hsere limitations. | just asked you
could those people who live in states where ther®iQuit Line take advantage of the
NCI Quit Line? The answer to that question is yesrect?

Focus Point The above question triggers an objection fromdtterney for the plaintiff. Note the
judge’s response. The attorney conducting thesceaxsmination must be afforded an opportuni
to evaluate the witness’s testimony from the petsgeof the defendant. In this manner, cross
examinations give the witness very little latitid@nswering questions, in some situations
restricting the witness to yes or no answers.

[y

MR. BRODY: Your Honor, first of all, Dr. Fiore angred the question. Second of all, he
answered it very succinctly. And if Mr. Wells isigg to ask every question twice, that's
what's going to keep us here longer. | think Dor€&iis being very responsive to the
guestions that are being asked and | don't thiakdh instruction from Mr. Wells is
warranted, given the examination we've had thus far

THE COURT: Let me say this to Dr. Fiore whaoisviously extremely knowledgeable

on this subject. Sometimes expert witnesses haeeyaunderstandablendency to want
to tell me everything they know. That's wifa¢ direct testimony is for. And, of course,
the lawyersstructure that direct testimony so that you tellwiat is relevant to the
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issues. On cross-examination, to the extent thaicgm, tryto narrow your answers, try

to answer only what is being askefdyou, and to the extent that you can, try andtlitn

to yesand no answers, if you can. On redirect, the gowent will have a full

opportunity to bring out anything that they thiskniot in theaecord. Don't forget, I've

read your direct testimony. I'leard your direct examination already and I've paiy
close attention to both. So, as | say, many exens that tendency becaubkey have a
lot of knowledge and they want to share all tradwledge, but sometimes | don't need to
hear it all. So, tryand focus on the questions being asked.

In this excerpt of cross examination testimony, thattorney for the defendant has
the expert discuss existing insurance coverage foessation services. Cross
Examination Testimony of Michael C. Fiore (Plaintif), United Statesv. Philip Morris
USA, Inc., et al., (Sept. 2005) Pp. 21318-328, 21328-328341-342.

Q. I want to go to a different area now. | wantdlk to you about Medicaid, and | want
to ask you some questions regarding the Medicaidrpm and then I'm going to turn to
the Medicare program and then we're going to takuaprivate insurance. Okay?
A. Yes, sir.
Q. Now, first, | want to focus on the Medicaid praq.
Now, the Medicaid program provides through theestésurance coverage to certain
low income individuals; correct?
A. Correct.

* * *
Q. In the national population of smokers, the nuraloen about 23 percent; right?
A. 21, 22, 23, yes, in that ballpark, sir.
Q. Yet among low income people, those people wimpese the Medicaid population,
the percentage is 36 percent; right?
A. That's the number on the CDC document and &lselthat's a number that we can
trust.
Q. Okay. Now, | want to read the next yellowed mertlt states, "This report
summarizes the results of the survey, which inditlhat as of December 31, 2002, one,
36 Medicaid programs covered some tobacco-deperdenmseling or medication for
all Medicaid recipients, two, four states offerederage only for pregnant woman; three,
two states offered coverage for all pharmacotheeaqaycounseling treatments
recommended by the 2000 PHS guideline, and fouersstates covered all
recommended medications and at least one formwfsading." Do you agree with that
statement?
A. You read that correctly, sir.

* * *
Q. And, in fact, you can see near the bottom otahé next to the words "All
Medicaid," that's where it shows that 36 statesipgesome smoking cessation benefits
to its Medicaid recipients; correct?
A. That's what the table says, sir, yes.
Q. You can also see that, with respect to Zybarst&8&s provide some coverage;
correct?
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A. Some coverage, and you read that correctly, sir.

Q. And describe what Zyban is.

A. Zyban is Bupropion, an agent that was first fdtm have helped people with
depression and then was shown to have peoplemuoitisg. It works in the brain.

Q. And 27 states provide the nasal spray; right?

A. You read that correctly, sir.

Q. And 27 states provide the inhaler; correct?

A. Also that's what it indicates, yes.

Q. And 25 states provide the nicotine gum; correct?

A. That's correct.

Q. And 26 states provide the nicotine patch; caPrec

A. That's what it says sir, correct.

Q. And in terms of counseling coverage, 8 statesige group counseling, 12 states
provide individual counseling, and 3 states provelephone counseling; correct?

A. Correct. And when you consider all together, gome up with only two that provide
the coverages recommended in the PHS guideline 2@00.

Q. I'll get to that, but.... Now, | want to go tade 56 of the exhibit you have in front of
you. [. . .] Under tab 25, there's a statementlaimid the one that you just volunteered,
and it reads, "Editorial note: During 2001, 2002 ttumber of Medicaid programs
offering coverage for any form of tobacco-depenéeneatments increased slightly.
However, comprehensive coverage for treatmentswawnded by the 2000 PHS
guideline remained low." That's what you meant autég ago when you volunteered that
very few states meet that 2000 PHS guideline; ?ight.] And then it goes on and reads,
"In addition, because only 28 percent of statesdffar coverage inform their
beneficiaries of these benefits, Medicaid recigenterested in quitting might not realize
they can obtain financial assistance for tobacqueddence treatments.” Is it fair to say
that what the CDC is recognizing in that editodaimment is that there is a need to have
better communications with Medicaid recipients@what benefits are available;
correct?

A. I think that that's a fair characterization thiare's an incredible under-recognition of
limited benefits and why for any comprehensive paagthere needs to be a substantial
investment in communication.

Focus Point The attorney for the defendant will use this agiste argue that cessation services
exist, but states are not doing what they can toectly advertise the services. In essence, the
industry will fault the states.

Focus Point After reviewing Medicaid coverage for cessatienvices, the attorney for the
defendant moves on to review Medicare coverage.

Q. Now, | want to turn to the area of Medicare. Anwdant to show you JD 055323,
which is a document that was issued on March 2@5 20y the Center for Medicare and
Medicaid Services commonly known as CMS. Do youehidnat document, sir?

A. Yes, | do.

Q. March 22, that's only a few months ago; right?

A. Correct.
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Q. And CMS is a coverage agency that oversees ttkddre/Medicaid programs?
A. That's correct, sir.
Q. What that document states, it says, "Decisiommir smoking and tobacco use
cessation counseling. Decision summary. The Cefaefdedicare and Medicaid
Services, CMS, has determined that the evidenadagquate to conclude that smoking
and tobacco use cessation counseling, based @utteat US Public Health Service
guideline, is reasonable and necessary for a patiéma disease or an adverse health
effect that has been found by the U.S. Surgeon @kteebe linked to tobacco use, or
who is taking a therapeutic agent whose metabadisdosing is affected by tobacco use
as based on FDA-approved information.” Then inyileow it continues, "Beyond that,
Medicare will cover 2 cessation attempts per yEach attempt may include a maximum
of 4 intermediate or intensive sessions, with thaltannual benefit covering up to 8
sessions in a 12-month period." Then it goes arvdd, again in the yellow block
section, "Intermediate and intensive smoking cemsabunseling services will be
covered for outpatient and hospitalized benefiemwho are smokers and who qualify as
above, as long as those services are furnisheddifigd physicians and other Medicare
recognized practitioners." Now, my first questienis it correct that in order to receive
the types of Medicare coverage for cessation thegtildescribed, one has to actually go
to their doctor as opposed to calling the Quit Ringthat correct?
A. That's correct. It refers explicitly to qualifigoghysicians and other Medicare-
recognized practitioners.
Q. And the coverage that is described there i<hHgilimited to persons who have
exhibited an adverse health effect from smokingrem?
A. Right. So one of the limitations or barrierghat it's limited to those individuals.

* * *
Q. Page 20 of the document under the heading Eigibneficiaries indicates that
persons who would be qualified would include peopit® have cancer, heart disease,
cognitive, bronchitis, and cataracts; correct?
A. You read that correctly, yes, sir.
Q. So if  went to my doctor and | was covered bgditare and | told my doctor | was a
smoker and | had a cough, | would be eligible teenee smoking cessation benefits at
least as is suggested by that memorandum; correct?
A. Smoking cessation counseling, correct.
Q. Yes, sir. Now the March 2005 decision by CM$nsted to cessation counseling
services and does not include cessation medicatonsct?
A. That's correct, sir.
Q. And if we turn to Page 21 of the memorandurstdtes as follows. "The counseling
benefit will be available upon implementation akttecision in March 2005. The
Medicare prescription drug benefit will be avaiBbnuary 1, 2006. For both benefits to
be rolled out at the same time would delay the selimg benefit 9 months, which CMS
declines to do." So it is your understanding treggibning on January 1, 2006, the
Medicare prescription drug benefit will go intoedf; correct?
A. Correct, with all --
Q. Yes or no, sir, please. I'm sorry.
A. You read that correctly.

27



Focus PointIn reviewing existing coverage for cessation &y, the attorney for the defendant
next turns to private insurance. Note that priviaigurance historically did not provide such
coverage.

Q. Dr. Fiore, | want to move away now from the goweent insurance programs and talk
about cessation treatments covered by privateanserplans. Do you agree that
approximately 70 percent of the American publicasered by some type of private
health insurance plan?

* * *
A. | think somewhere in the range of 60 to 80 petc€0 to 70 percent probably is a
reasonable estimate with, of course, the caveidueoicredible variety of what private
insurance includes in America today.
Q. I'd like to show you JD 055325.
A. Thank you.
Q. And it's an August 2004 report from the US CerBureau titled: Income, Poverty,
and Health Insurance Coverage in the United Sta@3. Do you see that?

* * *
Q. I'would like you to turn to Page 16 of the doemnand have you take a look at figure
5. You see there the title of the table is: Coverag Type of Health Insurance: 2002 and
2003. Correct?
A. That's correct, sir.
Q. And down at the bottom it tells you the souscéhe US Census Bureau, Current
Population Survey, 2003 and 2004 Annual SociallBz@homic Supplements; correct?
A. That's correct, sir. You're reading it correctly
Q. And according to the census, it says that ir3268.6 percent of all Americans were
covered by health insurance; correct?
A. By any private plan, correct.
Q. And you don't have any reason to doubt the acyunf that information reported by
the US Census Bureau; correct?
A. No, | don't, sir.
Q. So can we agree that approximately 70 perceall &imericans are covered by some
type of private health insurance?
A. Yes, we can, sir.
Q. Now, you would agree that some percentage gbtivate health insurers that provide
coverage, it's almost 70 percent of the Americaslipuoffer some coverage for
cessation services; correct?
A. Some coverage, correct, sir.
Q. And | want to show you an article from the jaairRreventing Chronic Disease, which
is JD 055326, and ask if you are familiar with thablication?
A. | believe you shared this with me during the a&fon a week or two ago.
Q. This publication is published by the CDC?
A. That's correct, sir.
Q. And the article's title is: Addressing TobacecdManaged Care: Results of the 2002
survey. And it's written by Carol McPhillips-Tanguand others; correct?
A. That's correct, sir.
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Q. And underneath the title it says, it was peerenged, right? Do you see that, sir, right
here?
A. | see that, sir. That's correct, it says that.
Q. You don't have any reason to dispute it; right?
A. That it was peer-reviewed, absolutely not.

* * *
Q. Now, if we turn to Page 6 of the article -- dimal going to read -- Page 6 is the top,
Page 7 is the bottom. The article reads: "The nurabkealth plans providing full
coverage for any type of pharmacotherapy for tobaessation more than tripled in
2002, compared with previous years. In the 2002 £T8dirvey, nearly 9 out of 10 plans
reported providing full coverage for at least oyetof pharmacotherapy for tobacco
cessation. Consistent with recommendations basdldeosffectiveness of various
prescription and over-the-counter tobacco cessétistHine pharmacotherapies, the
majority of plans reported providing full coveraige --" how do you pronounce that?
A. Bupropion.
Q. Bupropion. What is Bupropion?
A. Bupropion is a medication that's been shownetefbective in helping people quit
smoking.
Q. And then it goes on to read: "Consistent witkréiture citing the effectiveness of
telephone counseling and that smokers are mory likeise telephone counseling than
to participate in individual or group counselingsiens, approximately half of plans
surveyed provide full coverage for telephone colimg€ So, is it your understanding --
withdrawn. Is it your understanding that in ternish@ trend in the United States with
respect to coverage of cessation benefits by griveurance plans, that that trend is on
an upward level?
A. This is a survey of HMOs. They are really diffet than private insurance, in general.
So, the way you asked the question wasn't realyflection of this article.
Q. I want to have a reflection of your state of Wiexlge. First question is, would you
agree, with respect to HMOs, the trend is movingana with respect to coverage by
HMOs?
A. Over the last decade, without question, thdreém an increase in coverage, but in
many, and | would suggest in most instances, witluirements with barriers, with
access issues preventing all enrollees from takthvgntage of those.
Q. With respect to private insurance plans, puttimgHMOs to the side, would you
agree that in the last several years the trendh&as upward with respect to providing
some types of cessation treatments?
A. With all the caveats | shared with you just amemt ago, over the last 10 years |
would suspect that even with private insurers aefias more broadly, that there's been
an increase in coverage, although limited. And, thli€ourse, is something that the
National Action Plan supports and encourages.
Q. We're going to get to that. We're going to gehe National Action Plan. | promise
you, Sir.
A. Thank you, sir.
Q. Now, if you go back to Page 11, and | want tiklat some of the other data in that
survey.
A. Page 11 of this same article?
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Q. Yes.

A. From ATMC. Okay.

Q. And | put together a demonstrative showing sofitbe other data. Could | have J-
DEM 040442? And what that demonstrative showsiisesof the information reflected
on Page 11, and you will see there that as reporiqehge 11, 79.2 percent of the health
insurance plans in the survey provided coverag8tmropion. Is that correct.

A. Yeah. It's -- there's a typo there, but it'sreot. Yes, it is, Sir.

Q. And it also indicates that 35.8 percent sai¢ fhrevided full coverage for prescription
NRT nasal spray and inhalers; correct?

A. Correct. It says that, sir.

Q. Do you disagree with the results of the survey?

A. Well, what | think is just the absolutely criticfactor is this definition of full
coverage, but the survey reports this.

Q. And then it says, with respect to counselingt 81.7 percent said they provided full
coverage for telephone counseling; is that correct?

A. That's correct and on this graph.

Q. And then it goes on to say that 41.1 percentigeal full coverage for face-to-face
counseling; correct?

A. That's what it says, yes, sir.

Q. Now, | want to show you an article that appeanetie Wall Street Journal on April
26, 2005, and it's entitled, "Case grows to cougttigg.” And it's marked as JD 55327.
Have you seen this article before, Dr. Fiore?

A. Yes, | have, sir.

Q. You're quoted in the article, aren't you?

Focus Point Nearly anything that a witness has written, tiésti about or said can be used durin
cross examination to impeach the witness’s cretybilThe attorney for the defendant brings up
the Wall Street Journal article to make his pohmttprivate insurance coverage for cessation
services is increasing and also to impeach theesgsgis credibility by making the point that the
need for the cessation remedy recommended by thessiis not as dire as stated during the
witness’s direct examination testimc

A. Yes, | am, sir.

Q. Now, on the first page the article quotes a Guelgman, the CEO of a health
management company, Gordian Health Solutions,yasgajuote, smoking cessation is
the hottest program for us right now. It's thetfirsng employers are asking us about. Do
you agree with that statement?

A. No.

Q. Why?

A. Well, I have actually had a lot of experiencaatking to employers, and particularly
blue collar employers, but a variety of employelsol often have a high prevalence of
tobacco use, and it is still a difficult challentgeconvince them that this is an important
and appropriate form of coverage for their emplsyaed ultimately for then the
enrollees of the health plan. The good news isevetade progress and this article
reflects that. And | think it's great to see thegress we've made, but we still have many,
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many covered lives, many, many employers in Amesiba don't have coverage for
tobacco dependence treatments as recommended ByAthguideline.

* * *
Q. Well, on the next page, Dr. Fiore, you were qdas saying, "The direction is
definitely toward more coverage, and it's followthg evidence that it works." When
you made the statement, "the direction is defipitelvard more coverage,” were you
telling the truth? True or false?
A. Yes, | was, sir.

The attorney conducting the cross examination inques whether the budget for the
proposed cessation programmatic remedy is too largeCross Examination
Testimony of Michael C. Fiore (Plaintiff), United States v. Philip MorrisUSA, Inc., et
al., (Sept. 2005) Pp. 21342-62.

Q. Let's talk about the National Action Plan. Angdnt to show you U.S. Exhibit 89464,
which is a copy of the National Action Plan thatsvaiepared by your subcommittee, and
is dated February 13, 2003. Is it correct thatR@bruary 2003 National Action Plan sets
forth a National Smoking Cessation Program thatld/cast $5.2 billion per year?
A. That is correct, sir.

* * *
Q. Now, in your expert report and in your diredti@ony you state that the National
Action Plan should be funded at $5.2 billion peawytr 25 years; correct?
A. Correct, sir.
Q. Now, in fact, in the 2003 National Action Pldrete is no statement to the effect that
the plan should be funded for 25 years; correct?
A. Throughout the document it says that it shoddbstained. There is no specific year
attached to that.
Q. And the decision to use the 25-year number waecesion that you made after you
had been retained by the government to be an expiis case; correct?
A. The decision was made when | heard the chamenths given to me by the court.
Q. You had a conversation with Judge Kessler?
A. No, | didn't, sir.
Q. Well, in your deposition you said that it was.Mrody who gave you the charge. Do
you recall testifying to that under oath?
A. That is correct. And | misspoke when | said toert; it was by the Department of
Justice.
Q. Okay. And the person at the Department of Jeistitco gave you the charge to come
up with the number of years that you should applthe $5.2 billion was Mr. Brody who
gave you that charge after you had agreed to lexjpert witness for the government;
correct?
A. Mr. Brody asked me if we were going to helpAathericans who wanted to
successfully quit, how long it would take it to that.
Q. And then you made a decision that it would takeinimum of 25 years; correct?
A. That's correct, sir.
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Q. And it is your position in this courtroom thaet$5.2 billion in annual funding should
be paid in each and every year of the 25-year geciorrect?
A. Until the goal is reached, and that's to helg@okers who want to quit to do that
successfully. If, after 20 years, the program isatdinarily successful and every
smoker who wanted to quit had succeeded, themk thie program could at that point be
disbanded.
Q. Can | see Fiore Dep at 66, lines 15 to 18. Itv@go to Page 66, sir, focus you on
line 15. My question to you was, "Question: And engour program, the $5.2 billion per
year would be spent each and every year for a abperiod, correct: "Answer: Correct.”
Now, is it correct that under your program $5.2idmil would be paid in the first year,
$5.2 billion would be the amount paid in the 15¢ayand $5.2 billion would be the
amount paid in the 25th year?
A. It's my estimate, based on the data that | shdhat it will take approximately 25
years to do this, and that is what the 25-year rarrname from. For each of those 25
years and until the goal is reached, | believe $8a2 billion should be allocated towards
achieving the goal.

* * *
Q. When | deposed you — [ ... ] you state there, 'fiae: In your view, who should be
eligible to participate in the cessation prograrhatTis, what should be the criteria to
assess whether a person is a smoker who quabfigistain cessation assistance from the
program? "Answer: Every smoker in the United Statesuld be eligible to participate.
Having barrier-free access to evidence-based smgaldasation therapy is absolutely
essential if a program is going to reach the largamber of smokers and thereby help
the maximum number of smokers to quit." Now, lletlto also, before | ask you a
guestion, refer you to your direct testimony atda§, line 1, and there you state, "It is
important that the Quit Line services (both coummgeand medications) be available to
all smokers, without any cost or insurance barrfidd® you recall giving that testimony?
A. Yes, I do, sir.
Q. Is it correct, Dr. Fiore, that if Warren Buffetine of the riches men in the world, was
a smoker and he called your proposed barrier figel@e, he would be entitled to get
free counseling and free medication?
A. That's correct, sir.

Focus Point The attorney for the defendant returns to hisiiteehat the cessation remedy is not
necessary with an exaggerated hypothetical to ntak@rgument that the program fails to take

into account existing cessation services and caeerdn other words, these existing services and
coverage are already in place to address the inglisstvrongdoing.

Q. And if someone with private insurance that cederessation medication called your
proposed barrier free Quit Line, that person wdagdcentitled to get free medication
without going to the trouble of paying an insuranoepay or even having to deal with
his or her insurance carrier at all; correct?

A. That person could go to their insurer their ptezdoctor or they could call the Quit
Line and they would get barrier free access tdrimments as outlined.
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Q. If that person with insurance coverage callear ywoposed Quit Line and indicated

he or she wanted to quit, they would be entitledebfree medication and they would not

have to go to their insurance carrier at all; atiffe

A. Correct.

Q. And if someone who was covered by Medicaid odid&re for cessation medication
called your proposed barrier free Quit Line, thatson would be entitled to get free
medication without going to the trouble of payingiasurance co-pay or having to deal
with the Medicare or Medicaid system at all; cotPec

A. Correct.

Q. And is it fair to say that you are asking Judgssler to implement a National
Smoking Cessation Program that would require thadoo company defendants in this
case to pay for smoking cessation counseling ardicaigon for persons who may, in
fact, have those treatments covered in whole panby private insurance, Medicaid
coverage or Medicare coverage; correct?

A. As proposed, they would continue to have acte#iseir private insurance coverage,
but anyone would be able to call the Quit Line gaticounseling and medicine
irrespective of whether they did or didn't haveunasice coverage, they didn't have
insurance coverage.

Q. And is it the correct that part of the rationflehaving a barrier free program
whereby smokers would not even have to worry aboewen use their private or
government insurance coverage is that you belieaka barrier free program will
increase the partition -- participation rate of &ems who call the Quit Line?

A. Sir, would you be kind enough to say that onaia®

crux of his argument and he repeats it throughout.

Focus Point The witness asserts that having a barrier-freegsam is more important than the fg
that some would be able to use the program whaodooloiain the services elsewhere. This is the

Q. Part of the rationale for having a barrier fpeegram whereby smokers would not
even have to worry about or even use their prigagovernment insurance coverage is
that you believe a barrier free program will in@eahe participation rates of smokers
who call the Quit Line?

A. | believe a barrier free program will definitalycrease utilization rates' reach and
ultimately the number of people who quit smoking.

Q. And that is part of the rationale for havingaarker free Quit Line to increase
participation rates?

A. Yes, itis.
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Focus Point This is an important distinction. The attorney the defendant has made the point
that despite the imperfections, smokers can ustimgicessation services and coverage.

In addition to saying that the imperfections instixig cessation services and coverage are actually
very significant, the expert says that utilizatrates are too low. The attorney for the plaintisies
this information to argue that the millions of srackwho became addicted to nicotine as a resylt
of tobacco industry malfeasance remain addictededsence, the consequences of the industry[s
wrongdoing continue, despite the efforts by stiigwovide cessation services and coverage.

Additionally, the attorneys for the government Wik this conclusion to the evidence that the
industry employs marketing that is designed toakpimokers’ health concerns. For example,
they introduced evidence elsewhere in the trial #mokers switch to light cigarettes instead of
quitting because they think light cigarettes argsl@armful.

The attorney conducting the cross examination inques whether the proposed
cessation remedy will adversely affect existing cestion coverage and services.
Cross Examination Testimony of Michael C. Fiore (Rdintiff), United Statesv. Philip
MorrisUSA, Inc., et al., (Sept. 2005) Pp. 21370-83.

Q. And the government has represented to the dafesndhat this document was
produced from the files of HHS, and the first pafjghe document, the e-mail, was
prepared by Dana Shelton of the CDC's Office on@ngoand Health and sent to Dr.
Gerberding, that's what the document shows, cérect

A. Yes, that's correct, from Dana Shelton to Drrl@eding and a bunch of others.

Q. And Dana Shelton was the person responsiblstédiing the Interagency Committee
on Smoking and Health, correct?

A. Michael Schooley was the Executive Secretarys@xhe point he moved on. | just
can't recall what date that was in relation toftal report. The report lists Michael
Schooley, | believe, as the Executive Secretary.

Q. Is it your recollection that you testified atuyaleposition that Ms. Shelton staffed the
Interagency Committee on Smoking and Health?

A. Yes, at some point she was switched from -- MetlSchooley moved on and she took
over that role, correct.

Q. And she was a fairly high ranking public healthcial within the government?

A. No, I'm not one to judge where people fit in g@ernment, but she was the
Executive Secretary after Michael Schooley. She avstaff person.

Q. Okay. And in her capacity she would have beeriliar with the National Action

Plan, correct?

A. Correct.

Q. And Ms. Shelton is writing the e-mail 11 monéfter the submission of the National
Action Plan, correct?

A. Well, 11 months after it was presented to therlgency Committee on Smoking and
Health. We formally presented it to Secretary Theampin the summer of '04, so more
like five or six months.

Q. So it was submitted to Secretary Thompson samedround June '04?
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A. I think we -- he had us come in in August of,'84t | can't be exact on that date.

Q. Okay. And Dr. Gerberding, who is the recipiehth@ e-mail, she is the director of
CDC, correct?

A. Correct.

Q. She runs the entire Center for Disease Corghal,is the ultimate boss of CDC, right?
A. She's the Director.

Q. Now, let's look at the e-mail. And Ms. Sheltontas, "Dr. Gerberding, et al., attached
is the joint CDC and NCI proposal on quitlines. Bagencies feel this approach would
optimize current state and CIS efforts, as wehep to maintain current state investment
in cessation and quitlines. It is strongly feltttbalely by states and many in the tobacco
control community that solely a national approagghnserve to erode current state
investments.” So this e-mail is first referringtie fact that there is now a joint proposal
on quitlines by the CDC and NCI, correct?

A. Yeah, and | believe in this attachment theraisimber of options, if this is the
document you shared with me when we had the deposgo there are a number of
options that follow for Dr. Gerberding to consider.

Q. And in addition to referring to the joint propsit indicates that both of those
agencies feel that that approach would optimizeetuirstate and CIS efforts, right?

A. | could read that text as well.

Q. Okay. And it goes on, again, to talk about namng state investment and cessation
in quitlines. Do you recollect that there was aggn among certain members of the
public health community that if a National Quitlimas put in place, that at the state level
state investment might decrease?

Focus Point Often, an expert witness will be asked to diseusg his or her opinions differ from
those of other expert in the field.

In this case, the attorney pits the witness agaiasiiral allies in the field of tobacco contnho
the witness might find it difficult to openly cgitie. A divide and conquer strategy is at work hef
The attorney continues on and mines any differeimctége proposed cessation remedy and
proposals by the National Cancer Institute and @enfor Disease Control and Prevention.

A. Well, I don't know if | would use the word "cosrm” but this was a major topic of the
Subcommittee on Cessation, and that was how dakeesthe important local
investments that the states have already madeualadupon them. So the Subcommittee
on Cessation felt very strongly that we should dthimg that would damage the
important state investment.

Q. Right, and that's what part of that e-mail Ikitey about, "might serve to erode current
state investments," because the concern was stastatures, if they thought the federal
government was going to come in and institute addat Quitline, they might pull the
money at the state level. That, at least, was aerarthat was being discussed, correct?
A. Well, I don't know what Dana Shelton is refegrito, but there was specific discussion
of the topic of making certain that any NationatiAo Plan serve to protect the
important investment and also the important stateesship so that it could really meet
the needs of each state.
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Focus PointLater in this cross-examination, the attorney floe defendant returns to the theme
that the proposed cessation remedy in this casatragyversely affect state and private cessation
services and coverage. The questioning goes lasvil
Q. Let me ask you this: Have you considered -- lyavedone any research to
determine the impact that would be caused if Judegsler were to enter an order
requiring the defendants in this case to pay fofadional Quitline on the present
increases and private insurance coverage of cemsdenefits?
A. And your question was have | done research ondb | have an opinion on it?
Q. Have you done any research on it?
A. Have | done research on that specific topic? No.

During redirect testimony, the witness explainsrésearch into this question and states why the
proposed cessation remedy in this case would niéneat existing cessation services and
coverage.

* * *

Q. Right. Now, in your National Action Plan yout&t@ it would cost $2.1 billion a year
to manage the National Quitline and to provide ptiwa counsel, correct?

A. Correct, that's the number that's in there lher¢ounseling part and the management,
exactly correct.

Q. Now, | want to go to the first page of the CDCANroposal, which is captioned
"Proposed National Cessation Program From DiscoteBelivery.” And that document
reads "Introduction. The following three proposatse created by NCI and CDC OSH
staff in response to an HHS query to outline wiaat loe done with respect to National
Smoking Cessation Quitline Services with three letidggnounts: 25 to 30 million, 100 to
150 million, and 250 million. The proposals buildl @ne another with incremental
funding increases and are considered annual albosabver five consecutive years. The
proposed programs will be evaluated annually artdeaénd of the five-year funding
term to determine continuation.” So, at least atiogrto the introduction, what is being
considered is three possible proposals, the loaresbeing 25 to 30 million, the highest
being 250 million, that might build on each othesrrect?

A. It's three proposals in response to an HHS retcjoepropose what could constitute a
national smoking cessation quitline service.

Q. Now, if we look at option number 1, it says '‘Billion for expansion of national
and state quitline services." And it says "Goal:pfovide proactive quitline services and
Web-based support to expand coverage to stateswigixisting quitlines through the
National Cancer Institutes Cancer Information SsryNCI-CIS, and provide
enhancement grants to states with some level viceethrough the Center for Disease
Control and prevention's National Tobacco Controigfam, CDC, NTCP. This will
ensure that all tobacco users have access toyggalitine services as recommended by
the ICSH Subcommittee on Cessation." So it's tagay that what is being stated in that
particular paragraph is that option number 1 wdnddimed at trying to build up the
existing state quitline network that already exitdg comment?

A. Yeah. | mean, you read it. It's quite exact drnslto expand coverage to states with no
existing services and to enhance the states thiadd® some.

* * *
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Q. Now, where it says option number 1, 32.9 milliand the introduction it talked about
the lowest budget level being 25 to 30. Do you ltebat?

A. 25 to 30 was the first option in the paragraph yead from above, yes.

Q. And in fact, what ultimately happens is thati@piumber 1 is the one that is selected
by Secretary Thompson and funded at the level ghiflton, right?

A. I don't know what -- all of the details of optimumber 1. | don't know if in the
process of this -- as a proposal coming from CD& M@l it evolved, so | wasn't in on
those discussions that made those decisions. Butltimate budget that was announced
by Secretary Thompson about a month after theafdtes e-mail was in the range of 25
to $30 million.

Q. And that proposal that Secretary Thompson an& ldirhounced about a month after
the e-mail was a proposal very similar to whatdsatibed under option number 1 in
terms of putting out enhancement grants and trigrguild up the existing system,
correct?

A. It included capacity building grants for statkat didn't have quitlines; it included
enhancement grants for states that did. It alseiged funding to the NClI's CIS to obtain
and serve as a portal number, a single nationabrum-800-QUIT-NOW that was
announced about 10 months after this e-mail.

Q. Now, if we go to option 2 on page 4 of the doeuimit states the 32.6 million for
quitlines, plus 100 million for comprehensive meckenpaign equaling a total of 132.6
million, correct?

A. Correct, that's what it says.

Q. So in essence, proposal 2 builds on proposglstasting with the $32.6 million to
provide proactive counseling and improve stateliges, and then adds a $100 million
media campaign component, correct?

A. Well, that's what it says. I'm reading it alongh you, sir.

Q. Now, in your National Action Plan, you statedtta national media program would
cost $1 billion per year, correct?

A. Correct.

Q. Now, if we turn to page 5 in the last paragrapbage 5 in the last paragraph, it reads:
"It is anticipated that about half of the campafignds, 50 million, would be used for
national media placements, with the other halfirBlon, awarded to states for localized
efforts. Funding allocations for state campaignside based on a per-capita formula,
such as those presented in Best Practices For @emsive Tobacco Control Programs,
as media placement costs are closely tied to ptpalsize.” So in terms of how NCI and
CDC are proposing to spend the $100 million foredia campaign, the proposal is to
split it into two $50 million chunks, correct?

A. Correct, for this media campaign that's exclasw promoting the quitline.

Q. Now, in your National Action Plan, you proposeIbillion per year for cessation
medication, correct?

A. Correct.

Q. Now, if you look at the third proposal by NCida@DC, which is on page 6, the
heading at the top of that page says option 3, B@ln for quitlines, and that's
proposal number 1, correct?

A. Correct.
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Q. And then 100 million for comprehensive media praposal number 2 is the 32.6 plus
the 100 million, correct?
A. Right.
Q. And now they're adding a third component thatiseplus 120 million for smoking
cessation medication equals a total of 252.6 millrgght?
A. That's correct, I'm reading it as well as you.
Q. So what the CDC at this point is proposing itiampnumber 3 is a plan that involves a
national media program for 100 million, medicatfon 120 million and upgrade of
existing state quitlines and proactive counselorg3R.6 million, all for a total of 252
million, correct?
A. They define a plan costing 252 million, whicha$ course, different from what the
National Action Plan and the plans submitted toGoert would include.
Q. Now, the last sentence on that page says "Tamswould provide medication for over
1.3 million smokers per year, who are currently aftdrded a smoking cessation
medication benefit." So is it fair to say that@mrhs of providing medication as part of
the plan, what the CDC and NCI are doing is tryimgxpend money to make sure that
people who have no type of cessation medicatioefiiezan get such coverage or get
such medication, right?
A. Well, | wasn't a party to producing this plan,lgdon't know what the specific goals,
what the specific reach, the intent of it was.n cead that sentence, though, as can you.
Q. Well, is it fair to say that nowhere do you seéhis proposal by CDC and NCI a
decision to ignore existing insurance coveragejrziead an attempt to fill the gap and
expand coverage to persons who have no insurawveeage?
A. Well, I'd have to read through the documenttjedut the last statement says
explicitly this would provide medications for smeg&evho are not currently afforded a
smoking cessation medication benefit. You knowpifi want me to take the time to read
through the document, | assume that's correct barséidlat sentence.

* * *
Q. Okay. Now, about a month -- or withdrawn. In Fesy of 2004, Secretary Thompson
issued a press release announcing the establistoih@mMational Quitline; is that
correct?
A. At some point -- yeah, it was in February, andas -- and he did -- but | don't have
the --
Q. I'm going to put it up.
A. -- the press release in front of me.

* * *
Q. And the press release is dated February 3, 200Hit's from the U.S. Department of
Health and Human Services and it says in thepgasagraph, "HHS Secretary Tommy G.
Thompson today announced plans for a national m&tefosmoking cessation quitlines
to provide all smokers in the United States acte#ise support and latest information to
help them quit." And then it goes on to read, amdjuist going to read the yellow, "to
provide the highest level of assistance to the sr®écross the country that want to quit,
this year HHS will establish a new toll free telepb number that will serve as a single
access point to the national network of quitlir®g providing one easy to remember
number, smokers in every state will have accesisadools they need to quit smoking."
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And is it correct that in terms of the way the NMatl Quitline actually works, that if
someone calls the national number and identifiessblif as being from the state of
Michigan, that the quitline will then connect théothe Michigan state quitline?

A. It's even more automated to that. They call dredsystem is able to determine from
where the call came, and when it is in a statelthata quitline, it's automatically
transferred.

Q. Okay. And then the press release goes on tthaayhe program has three main
components. First bullet. "States with existingtiings will receive increased funding to
enhance existing state quitline services. Stateklagse these supplements to expand
their hours of operation, hire bilingual counseldrsild referral linkages with local
healthcare systems or promote quitlines to moriithgials.” Second bullet: "States that
do not have quitlines will receive grants to egsdbthem to provide their residents the
tools that they need to quit smoking." So in teoghthe first two bullets, the first bullet is
focused on enhancing existing state quitlines hedgsecond bullet is focusing on
encouraging those states who do not have a quitinestitute a quitline, correct?

A. That's correct.

Q. And then the third bullet reads: "HHS's Natio@ahcer Institute, NCI, Cancer
Information Service telephone counselors will pdevassistance to individuals in states
without quitlines.” So this is an effort to contenwhat was referred to as a safety net for
persons who live in states without any quitlingght?

A. Right. That's the scaled down NCI program thravges, as you say, a safety net so
that anybody in America could call that number ahtkast be able to talk to someone.
Q. And it's your understanding that the budgetedwarhfor all three of those proposals
and for the National Quitline was $25 million, cext?

A. The exact number, it's between 25 and 30 millamrect, sir.

Q. And basically, as I think you've already indexhtwhat Secretary Thompson adopted
was, in essence, what is described as proposaleruimhb the August NCI-CDC memo;
is that correct?

The attorney for the defense questions the withesbout his relationship with
pharmaceutical companies that manufacturer cessatiomedications. Cross
Examination Testimony of Michael C. Fiore (Plaintif), United Statesv. Philip Morris
USA, Inc., et al., (Sept. 2005) Pp. 21533-44.

Q. I want to go to a different area. Have you prasly undertaken research that was
sponsored by pharmaceutical companies?

A. Yes, | have.

Q. Is it correct that your center for tobacco reskea-

A. Could I just go back and answer that? In terfnesearch, the research always
happens with the university. I've not sort of inelegently, but | direct a center that has
done research for the pharmaceutical industry'sticatrect.

Focus Point The potential for bias is always a relevant lofeinquire during testimony. In this
excerpt, the attorney for the defendant will tryrtgpute motives of greed and self-benefit to the
witness as the reasons for why he is recommendaggtain remedy. The witness correctly
refrains from taking offense and fully discussesralationship with the pharmaceutical
companies.
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Q. Now, your center for tobacco research and iet@ien at the University of Wisconsin
conducts research sponsored by GlaxoSmithKleizgRfEanofi, and Elan; correct?
A. At different points over the last 20 years ist@mnducted research by each of those
companies.
Q. And each of those companies is involved in werimedications to treat tobacco
dependence; correct?
A. Yes. That's why they contacted us, becauseaeed us to test medications that
were under consideration to help people quit sntpkin
Q. And GlaxoSmithKlein manufactures Zyban; correct?
A. That's correct.
Q. GlaxoSmithKlein manufactures Nicorette gum amcbNerm patches; correct?
A. That's correct.
Q. Pfizer manufactures Nicotrol patches and inlsalewrrect?
A. That's correct. | think they just bought the gany that manufactures them,
pharmacia.
Q. And would you agree that pharmaceutical comgathiat manufacture smoking
cessation treatments stand to gain financialllgefiational program were enacted that
increased the use of cessation medications?
A. I'm sorry. Could you ask that question again,s0 | made sure | answer it accurately?
Q. Do you agree that pharmaceutical companiestthaufacture smoking cessation
treatments stand to gain financially if a natiomagram were enacted that increased the
use of cessation medications?
A. The National Action Plan and the recommendaltioeymade to the court would
include medication that's provided by a varietpb&rmaceutical companies that |
suspect would make a profit from that endeavor.
Q. And last year about 16 percent of the $6 millolget of your center at the
University of Wisconsin came from pharmaceuticakaach funding; correct?

* * *
A. That's correct.
Q. Now, aside from doing research work for pharm#cal companies, you have always
been paid by pharmaceutical companies directlywe lgctures and do other outside
consulting work; correct?
A. That's correct.
Q. And you continue to do work for pharmaceuticahpanies even today; is that right?
A. 1 do a limited amount of consulting work, thattarect.
Q. And certainly in 2003 you continued to do wook pharmaceutical companies;
correct?
A. 1 did a limited amount of consulting work in 280
Q. Now, in the mid-to-late 1990s GlaxoSmithKleirhieh was then called
GlaxoWellcome, decided to commit $1 million in leem of a grant to the University of
Wisconsin to establish a Chair for the treatmertbbficco dependence; correct?
A. That is correct.
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Q. And prior to the time the $1 million was commaittyou personally had discussions
with Glaxo representatives that ultimately ledhe $1 million gift; correct?

A. Prior to the gift of Glaxo to the University @isconsin, | was asked by
representatives of Glaxo how they might supportstnes of work we're doing in
Wisconsin as well as in other centers across AraeAad so | discussed that with them
at that time, yes, sir.

In this excerpt of re-direct testimony, the witnessesponds the defendants’
argument that existing cessation services and coage make the proposed cessation
remedy in this case unnecessary. The witness explgthe many barriers found in
existing cessation services and coverage. Re-dirdestimony of Michael C. Fiore
(Plaintiff), United Statesv. Philip MorrisUSA, Inc,, et al., (Sept. 2005) Pp. 21586-299.

Q. What does full implementation of the guidelimsad?
A. Well, in this instance, it includes providingcass to smokers to the menu of
treatments that we know make a difference, the selimg approaches that could be
available both by telephone but also from a mana&geel organization when a patient
visits their clinic. It provides access to the noaae without barriers to the medicine. It
also has systems in place in the clinic so thatwadhperson walks in and their vital signs
are checked, at the same time they're asked ifrthaysmoker and if they're identified as
a smoker it leads to a whole variety of other adithat take place. So it's basically
ensuring that every smoker who wants to quit & folentified, hears about the program
and then is provided access to it.
Q. If we turn to the next page at the end of th&t full paragraph on that page, we see
the CDC estimate that 10 percent of all smokersl&gend older would be expected to
use full cessation services each year. How doe€Iiie estimate the 10 percent of
smokers would use full cessation services, coumgelnd medications as opposed to just
calling a line, each year compared to the estimsgeto provide the recommendations
contained in your direct testimony to the Court?
A. Well, in fact it was 10 percent that we recomuhesh to the Court, 10 percent of
individuals will access counseling and medicine #rat was the basis of our estimate of
impact in terms of helping people quit.
* * *
Q. Let's continue to focus on the impact of pravgdcomprehensive barrier-free
cessation services on utilization and to followompsome of the cross on utilization rates.
| want to ask you some questions about the New Gtk Nicotine Patch Program and
first, to orient the questioning. | know we touchgmbn this yesterday, but can you please
provide a brief explanation about what the prognavolved?

Focus Point On redirect, the attorney offers evidence thaitcadicts the defendant’s argument
that the proposed cessation remedy would advesdtdyt state programs. The attorney has the
expert explain that states need help in respontbrthe demand for cessation services.

A. Well, New York state has a quitline, and a fewvell, now a year or two ago, the City
of New York decided to have a special promotion igttbey would have people, allow
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people who called the quitline from New York Cigceive a six-week supply of nicotine
patches, and this was announced by the Commissibiizalth, | believe, in a news
conference. It was picked up by the local medid, they were inundated with calls.
They speak of more than 400,000 calls in the @iostple weeks and exhausted their full
supply of nicotine patches within just a few weeks.

* * *
Q. And can we see the bottom of the chart hererl@&hahat would be great. And we can
get the notes underneath as well. For New York tCitydicates that between 4.7 and 5
percent of eligible smokers were enrolled in thegpam. Do you know approximately
how long it took to reach the cap on the supplgnetlications and reach that 4.7 to 5
percent utilization?
A. | believe they reached the cap within just apteweeks. They were overwhelmed
within the first week, but | think they took a wiito mail them all out.

* * *
Q. And | want to look at figure 1. Can you tellwbat's depicted in figure 1?
A. Well, this is an example of call volume to thquitline. And as you can see -- I'd
focus on the right part, actually, first, that thés a very, very modest number of calls
coming in using this scale, but right around theetithat the program was announced,
which | assume occurred right around April 2ndyéheere a total of more than 300,000
calls during that brief, | believe it is a 3-dayripd, 300,000 calls within a 3-day period.

* * *
Q. I want to go forward to another document andioaimg with the subject of
utilization. First, your written direct testimony this case, by way of introduction,
mentions Shu-Hong Zhu, and for the benefit of th@€who is Dr. Zhu?
A. He is the Director of the California Quitlines aell as a noted scientist in the field
who has studied how to -- how effective quitlinas @e in America. He provides
services, of course, to the whole state of Californ

* * *
Q. Do you agree with Dr. Zhu's assessment of thenpial impact of proper promotion?
A. Yes, | do.
Q. I want to stay on the subject of the value @hpotion, and | want to hand you a copy
of a document that's been marked as JD 068087 wairé going to get you a copy of
that.
A. Thank you.
Q. And this is an article from th&merican Journal oMedical Scienceby Debra J.
Ossip-Klein and Scott Macintosh titled: QuitlinesNorth America Evidence Base and
Applications. Have you seen this article before?
A. Yes, | have.

* * *
Q. And | want to look at the first full paragraphthe second column under the bolded
heading: "The role of promotion." The authors irdéxl "research has clearly
demonstrated that broad based community proceettingsases quitline utilization. For
example, Ossip-Klein, et al. demonstrated that teésvision, radio and newspaper
promotions tripled call rates compared with promotihrough smoking cessation alone.”
How does the conclusion that we see here from @€sim -- Doctors Ossip-Klein and
Maclintosh concerning triple call rates compare atithe Subcommittee on Cessation

42



concluded on the impact of the media on the c#dl iar a comprehensive program
achieved by the Group Health Cooperative?

A. Well, in fact, the subcommittee took a more @mative determination and said that a
comprehensive program, beyond even what Dr. Oskpii{lescribes, with appropriate
promotion would have a double of the utilizatiotera

In this written testimony submitted to the court, the attorney for the plaintiff asks
the expert witness to introduce the Court to the Ararican Legacy Foundation and
to discuss how her background prepared her to heatthe organization. Direct
Written Testimony of Cheryl Healton (Plaintiff), United Statesv. Philip Morris USA,
Inc., et al., (May 2005) Pp. 3-5.

Q: What is the American Legacy Foundation?

A: The American Legacy Foundation is the foundatiescribed in the Master
Settlement Agreement (MSA). The states obtainguhasof that settlement an agreement
for the creation of a foundation to combat youtlokimg and other forms of youth
substance abuse, to educate the public broadlyt #ftmhazards of tobacco product use,
and to study and support programs to counteradii@ases associated with tobacco use.
The states were so committed to the creation ofdtiedation that they allocated part of
their recovery to fund it. The MSA is quite clehat the foundation was created at the
behest of the states and not the tobacco compdnitgt, in the MSA the companies
specifically disavow any responsibility for the falation. The foundation was
established in March 1999, less than six monttes #fe MSA was signed. As set out in
the MSA, it is a national, independent public He&itundation located in Washington
D.C. and organized pursuant to section 50I(c)(3heftax laws. As anticipated, it has
been funded primarily by payments designated bg#tiement.

Q: How did you come to the foundation?

A: | was offered the job at the foundation in Nou®¥n 1999, after the Board of Directors
completed a nationwide search. After several moobinsmuting between my previous
position at Columbia University and Washington D@gent on the foundation’s payroll
on March 1, 2000. | have spent my entire careguivlic health and felt that my
background uniquely prepared me for taking on #ieeenely exciting challenge of
serving as the first President/CEO of the Americagacy Foundation.

Q: Tell me a little more about your career backgiatiu

Focus Point Expert witness testimony always begins with adeson of the expert’s
qualifications. The description has several pugsoslt allows the expert’s qualifications to be
entered into the written record of the proceedingslefines the scope of the expert’s testimony
and allows opposing counsel the opportunity to cidje the expert’s qualifications. Lastly, it
allows the jury and judge the opportunity to asgbsscredibility of the expert.

Note that the scope of the expert’s testimonypicedyly mapped out prior to trial.

A: | have worked in the area of public healthhearly thirty years. Most of my career
before coming to the foundation was spent at Colarulmiversity. Inmediately before
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coming to the foundation, | served as Head of tepddtment of Sociomedical Sciences
and Associate Dean for Columbia’s Joseph L. Maili@ahool of Public Health. |
founded and directed Columbia’s Center for Appkadlic Health. | was an Associate
Dean at the School of Public Health and an Assedan and Assistant Vice President
at Columbia University, Health Sciences Divisionll€ge of Physicians and Surgeons.
Before coming to Columbia, | was a Director of Heeulty Practice Plan, Cornell
University Medical College and a Departmental Adistiiator, Department of OB/GYN,
Columbia Presbyterian Medical Center. While mucmgfwork had been in the area of
HIV/AIDS, | had also done substantial work in coati@n with the tobacco epidemic
which, of course, is the largest cause of prevéatddéath in the U.S. today. | had lead or
co-lead grant-funded projects for the Centers figeBse Control and Prevention (CDC)
to study the effects of marketing and counter-mtamlgeon youth tobacco use; developed
a series of prevention partnerships linking pubgalth researchers with New York State
tobacco-health policy makers; evaluated intervenpimgrams for the state's largest
youth tobacco prevention program; worked at Colanbibring an interdisciplinary
approach to tobacco control and prevention, dewapipnovative grants which link
academic researchers to public health practitiorzerd written a chapter on cessation
and smoking policy in the book, Treatment of thedH@ore Smoker.

Q: Please give a brief description of your oth@f@ssional activities?

A: I have published nearly 100 articles, the suttshmajority of which were in peer
reviewed journals, abstracts, book chapters anatrt®pn public health topics and have
made dozens of presentations to academic and @thé&rences and meetings. | have
been the principal investigator or co-investigatomumerous grant-funded initiatives. |
have served on a wide array of professional orgdioizs, committees, task forces and
commissions for public health and policy issueatsal to tobacco, HIV/AIDS, violence
and alcoholism. My professional contributions haeen recognized by the United States
Department of Health and Human Services, the ArarrRublic Health Association, the
American Lung Association, the State of Hawaii #melNew York Department of
Health.

Q: Do you currently hold an academic appointment?

A: Yes. In addition to serving as President and GE@e foundation, | currently hold an
appointment as Professor of Clinical Public Healtthe Columbia University School of
Public Health. | am also Adjunct Professor in tltb&! of Nursing and Health Studies at
Georgetown University.

Q: What is your educational background?

A: 1 hold a Doctorate in Public Health (with Disttion) from the Columbia University
School of Public Health, a Masters of Public Adrsiration, Health Policy and Planning
from the Robert F. Wagner School of Public Admirgigbon, New York University, and a
Bachelor of Arts degree from New England College.
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In this written testimony submitted to the court, the expert addresses a potential for
bias. Direct Written Testimony of Cheryl Healton (Raintiff), United Statesv. Philip
MorrisUSA, Inc,, et al., (May 2005) P. 2.

Q: Have you been paid for any of the time you sjpeeparing for your testimony or for
testifying in this case?

A: No, other than my normal salary from the founoiat

Q: Why did you agree to testify in this case?

A: Ms. Eubanks asked if | would testify on behdltiee United States. | agreed to
because | believed then and | believe now thattié right thing to do.

Q: Has anyone in the Justice Department said hlegtwould try to get money for the
foundation if you were to testify?

A: No. | have been generally aware for some tinoenfe press report that there was a
possibility that the Justice Department might sieekls for youth prevention in this case.
However, | have not discussed this case as a ped$siiding source for the foundation
with anyone at the Justice Department. The founddtas absolutely not been offered
anything in return for my testimony.

In this written testimony submitted to the court, the expert describes the American
Legacy Foundation’s work to reduce youth smoking rées. Direct Written
Testimony of Cheryl Healton (Plaintiff), United Statesv. Philip MorrisUSA, Inc., et
al., (May 2005) Pp. 3-15.

Q: Let’s return to the American Legacy Foundatdfhat is the foundation’s mission?
A: The foundation’s mission is to build a world wleoung people reject tobacco and
anyone can quit. In addition, the foundation has ¢wals that guide its work. They are,
first, to arm all young people with the knowledgwl d@ools to reject tobacco and, second,
to eliminate disparities in access to tobacco preéer and cessation services.
Q: Are the mission and goals straight out of theAdS
A: The substance is based directly on the MSA. Bnard of Directors approved the
actual language after a lengthy board and staffqe®.

* * *
Q: Could you generally describe the foundation@gpams?
A: The foundation develops both national and Igeagrams to educate the public about
the addictiveness, social cost and health effddisb@acco use through grants, technical
training and assistance, youth activism, stratpgitnerships, counter-marketing and
grass roots marketing campaigns, public relatiand,community outreach to
populations disproportionately affected by the tdltobacco. Our principal, but far from
exclusive, focus is on youth. We are actively imeal in smoking cessation efforts. We
run our own telephone quitline, the Legacy Lear@tot Line, which serves the
Washington D.C. area including Northern Virginiadaviaryland. In fact, the Legacy
Learn to Quit Line is now Maryland’s officially dgsated quit line. Other foundation
cessation programs include the Great Start quitbn@regnant women and the
associated provision of patient and provider materithe Hollywood Quits program
which is a program providing services to smokerh@aentertainment industry in order
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to raise awareness and promote change in Hollywoodayals of smoking which
adversely affect youth, and the Bob and Mary Quéality” cessation advertising and
education programs. You may have seen the Marys@ainpaign which blanketed the
DC area last fall. We also support the U.S. compboéthe North American Quitline
Consortium.

Focus Point The plaintiff also offered expert testimony on #fécacy of smoking cessation
programs, including the use of quitlines. Nearly? @f smokers say they would like to quee
Michael Fiore, et al., Treating tobacco use andeddpnce: clinical practice guideline. Rockville, MBublic Health
Service, 2000Increasing the baseline quit rate from the curBeb%o of smokers to 10% ... would
prevent 1,170,000 premature deathscsSteven Shroeder, We Can Do Better — Improving tealtH of the
American People, 357 (12) The New England JourhMemlicine 1221 (2007).‘No other medical or public
health intervention approaches this degree of itnpeic

* * *

Q: What, if any, efforts does the foundation unalegtwith respect to secondhand
smoke?

A: We are also involved in the effort to educate plublic about the dangers of second
hand smoke which kills an estimated 50,000 Amesaarery year. In 2002,
approximately thirteen million children under thgeaof eighteen were exposed to second
hand smoke in their homes. We have just launcheatigy public education campaign in
collaboration with the Ad Council to encourage fiesito keep smoking out of their
homes and cars. As with our work in cessation, walavlike to do more in this very
important area but do not have the resources t&odégain, we believe that the $100
million a year figure would be an appropriate estienof the amount of money necessary
to run an effective and comprehensive nationalipwgalucation campaign on second
hand smoke. Such a campaign would have two magetsff- reducing non-smokers’
exposure to second hand smoke and sharply incgedmmuit rate. The U.S. Public
Health Service 2010 objective for adult smokin@286. At current rates of decline, this
will likely not be met. We also have an extensivaleation program to determine
whether our programs are effective and modify tlzsmeeded. | believe that | will
discuss our evaluation programs in more detaif lateny testimony.

Q: I want to ask you some questions about the fatioils programs for youth. | will
begin by asking what role do youth programs plagral at the foundation?

A: The bulk of our resources go to programs desigongrevent young people from
smoking.

Q: Is there a particular reason the foundation ths/most of its resources to youth?

A: The great majority of smokers begin smoking befineir 1& birthday. Between one
third and one-half of youth who try a cigarettel\yid on to become daily smokers. The
theory is straight-forward. If we can stop teenfageom starting to smoke, the tobacco
epidemic will slowly end as current smokers willloager be replaced. Our youth
programs consist of the trutbountermarketing campaign, our youth advisory boiduel
2030 internship program, the speakers bureau gtsteery”’, and our youth
empowerment grant program which is now winding ddwhwhich has supported state-
level youth activism programs. In addition, we cociegd a successful on-line program
with AOL called “Eyeno” to reach pre-teens fromo9itl, known as tweens. We hope to
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bring this successful program back, resources pengni There are also youth
components of some of our other initiatives. teughprincipally directed at open-to-
smoking, sensation seeking 12 to 17 year olds. Momsefoundation grants focus on
underserved, low income as well as on gay youth.dther programs are directed more
at youth activists, as opposed to the kids wharasst likely to take up smoking.
However, all of our youth tobacco prevention progsaare firmly based in our view that
young people must be front and center in the eftoend what is properly called an
epidemic, rooted in youthful experimentation folleavby lifelong addiction and adverse
health effects including, for a third of the youpgpple who start smoking, premature
death.

Q: What is the truthcampaign?

A: truthe is the foundation's advertising, grassroots, anth@mcampaign to prevent youth
smoking. It is designed to reach edgy 12 to 17 péds, precisely the population that is
most likely to begin experimenting with smoking firimary focus is what we call open-
to-smoking or sensation-seeking teens. Howeves pgiagram also reaches a substantial
number of teens as well as 18 to 24 year olds.eStngas launched in February 2000,
truthe has become the largest youth smoking preventiorpaamn ever mounted in this
country, and, | believe, the world. | am extremgigud to say that trutrhas helped
reduce youth smoking rates to the historic lowshae see. Its success is imperiled by a
loophole in the MSA — which | will address in matetail later in my testimony -- and
the steady increase in tobacco marketing.

Q: I'd like to ask some general questions aboufhendation’s other programs that are
directed at young people. Could you tell me abbeatyouth advisory board?

A: We have a youth advisory board consisting offadng tobacco control activists that
advises the foundation on how to talk to young fee@pout the health risks of tobacco
products. Panel members provide a youth perspeativaur initiatives as well as
invaluable feedback on our youth outreach progr&ne advisory board member serves
as a youth liaison to our Board of Directors.

Q: You've mentioned that the foundation runs a fiaaternship program. What is that?
A: The Project 2030 internship program creates dppdies for committed young
people from around the country to work with expeced professionals in reducing
tobacco addiction in the U.S. The foundation pregsidummer internships in our
Washington D.C. offices as well as year-round, sgendong internships with our staff
and with our organizational partners in public kigaddvertising, and public relations. By
the way, the name of the program is drawn from\tleeld Health Organization’s
prediction that by the year 2030 — unless somettiraghatic is accomplished — tobacco
will be the leading cause of adult death worldwide.

Q: What about the speaker’s bureau?

A: The foundation recruits and trains a group okdse speakers from a national pool of
youth tobacco control groups and community orgdrina. These college-age youth
give presentations to state and local tobacco cbptograms, conferences and summits,
national and local youth organizations and schools.

Q: What is streetheory?

A: Streetheory is a website (www.streetheory.orbjch links young tobacco activists
across the country to share ideas about strategssjrces, local interventions, and
activism ideas that are utilized in their own conmiies. The site offers facts and
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information about tobacco prevention, as well @sgaitives that activists can bring to

their local communities. These initiatives do motdlve any lobbying activities since the
foundation isn’t permitted to lobby — even foratwn survival.

Q: Can you give me more information about the yarttpowerment grants?

A: Yes. Through this five year matching grant peogr the foundation awarded $35
million to 19 states and the District of Columbieeistablish and support state-wide youth
movements against tobacco use. This program iscoowng to an end, another program
being terminated due to the end of the NationaliP®#ulucation Fund payments.

Q: Can you describe the foundation’s other iniegi which have youth components?

A: Yes. Our Priority Populations Grants Initiatipeovides support to programs serving
six populations, African Americans, Hispanics, Asfamericans, Native Americans,
GLBT (gay, lesbian, bi-sexual and trangenderedqmesand low SES (socio-economic
status) persons which bear a disproportionate sifdhe burden of tobacco. This is
particularly true for lower income persons, amorigpm rates of smoking are two to four
fold higher than among the college educated, dapgrah the state of residence. (States
with low prices and/or low investments in tobacoatcol have sharply higher smoking
rates.) Our Circle of Friends Grants Initiativeldsisocial support networks to assist
women in quitting tobacco use and staying quit. Cammunity Voices Initiative
includes research demonstration projects designadegrate tobacco cessation and
prevention into health care delivery systems fansured and underserved populations.
The foundation’s Great Start program provides etloicand assistance to pregnant
women, many of them youth, to help them quit smgkirhe foundation’s Small and
Innovative Grants Initiative provides support faradl projects designed to test and
explore new approaches to tobacco control. Fintdily Prevention Research Center
component of our Research Demonstration Projedtatlae supports research and
evaluation of best practices in tobacco contraduigh a grant to the CDC Foundation.
Our Legacy Research and Evaluation grantees incardeng others, the Harvard School
of Public Health, Columbia University, UC San Friago, and the University of
Michigan. Many of these collaborators are contiilgito the amelioration of youth
smoking. | think that’s everything.

In this written testimony submitted to the court, the expert discusses the evaluation
of the American Legacy Foundation’s work and compaes it to evaluations of youth
smoking prevention programs run by the tobacco indstry. Direct Written
Testimony of Cheryl Healton (Plaintiff), United Statesv. Philip MorrisUSA, Inc., et
al., (May 2005) Pp. 24-34, 39-47.

Q: Has Legacy evaluated the treitampaign?

A: Yes.

Q: How has Legacy gone about its evaluation otctrapaign?

A: From the outset of our campaign in early 200@ @ery much on an ongoing basis,
the foundation has committed considerable resouccasigorous analysis to determine
whether truth is effective in preventing youth smoking. Obvioyske have no interest

in a program that doesn’t work and we want the V&st information so we can structure
the most successful possible program and, if wegthrabandon an ineffective program.
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Based on the literature regarding the analysisebgliior change, we undertook this
evaluation in two basic stages. The first phassuofevaluation focused on measuring
changes in attitudes associated with the campaidHilely to be precursors of behavior
change. The second phase looked at changes inibeHast me explain. Because
attitudes predict behavior change, in the firstryd#dhe campaign we looked at whether
there were demonstrated changes in tobacco-rddelexds and attitudes among teens. In
the second phase, approximately two years aftecahmgaign’s launch, we examined
whether exposure to truthvas associated with actual behavioral change uctezhs in
youth smoking prevalence. Very briefly, we knownfrthe Monitoring the Future survey
conducted by the University of Michigan that they@alence of youth smoking declined
from 25.8% in 2000 to 18.0% in 2002. We lookedha tlecline in youth smoking
prevalence and asked three basic questions. diddiruthe play a role in that decline?
Second, if the answer to the first question was lye& much of the decline was
attributable to truth? And, third, was the amount of trathiewed associated with these
declines (i.e., was more truthssociated with less smoking)? That is, what wadrtithe
effect?
Q: What conclusions, if any, were reached as dtresthe evaluation of the truth
campaign?
A: Here | am speaking to the second phase of caluation: did the campaign result in
behavior change? Our results indicate that thedimampaign contributed approximately
22% of the overall decline in youth smoking ratesAeen 2000 and 2002. This
translates into approximately 300,000 fewer teeakars in 2002 than there otherwise
would have been and who will not face prematurdhdaad disease from the tobacco
epidemic if they stay smoke-free. An article seftout our analysis and results
13 has been accepted for publication by the peasewed journal, thémerican Journal
of4 Public Health.lt appears in this March’s edition of AJPH.

*

* *

Focus PointIn the final opinion in this case, the presidipglge, Federal Judge Gladys Kessler,
concluded that Philip Morris continues to increatsemarketing expenditures in grossly
disproportionate amounts to its spending on youtblsng prevention. Philip Morris’s 2003
Financial Forecast Budget includes a budget of $a1fiion for youth smoking prevention.” In
contrast, in that year, Philip Morris spent morath$7.1 billion on sales incentives and product
promotions. Additionally, Judge Kessler conclutiet although Philip Morris and others have
each supported the implementation of school-basathysmoking prevention programs, they are
often not effective because of the failure to irmgliet the programs as rigorously as the researc
study justifying it calls for.

-

In the following questions, the expert discussestraluation of some of the tobacco industry’s
programs for reducing youth smoking rates.

Q: Let’s turn to the industry’s so-called youth yeation campaigns. Has the foundation
ever conducted any analysis of the effects of tob@udustry-sponsored youth smoking
prevention programs?

A: Yes. Based on Waves | and Il of the Legacy Méa&cking Survey, the foundation
has examined the effect of tobacco company-spodsaneth smoking prevention
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programs on knowledge and attitudes related to srgand the tobacco industry. |
would refer to my earlier testimony where | exptairthat we studied changes in
attitudes and beliefs because they precede chambgebavior
Q: What do you mean by “knowledge and attitudes?”
A: By knowledge, | mean whether youth are awarkeyffacts about the addictiveness,
health effects and social consequences of tobaseand are armed with knowledge to
help them reject tobacco. By attitudes, | mearatttaal shifts in belief that occur as a
result of the awareness of the impact of tobaceocomsthemselves and others. It is also
important to shift teens’ attitude toward tobaccoducts and their manufacture and
marketing to be certain that they are wary andrmém consumers. | would refer back to
my earlier testimony about the fact that attituticteange precedes behavioral change.
For example, one attitude we look for is a repontéeint to smoke in the next year. If
youth who have seen advertisements report a redaotadion to smoke, we know the
advertisement is having the intended effect becaugkence suggests that this reported
intent is associated with the desired behavior.
Q: Were the results of the foundation’s study dfimco company-sponsored youth
smoking prevention programs ever published?
A: Yes. The results of that study were published.bgacy and RTI in a report titled
“Getting to the Truth: Assessing Youths’ Reactitms$he trutle and ‘“Think. Don’t
Smoke’ Tobacco Countermarketing Campaigns.” Thdystuas also published in the
June 2002 issue of the American Journal of Pubdialth under the title “Getting to the
Truth: Evaluating National Tobacco Countermarket@ampaigns.” The American
Journal of Public Health is a peer-reviewed jouthat publishes articles relevant to the
field of public health. | was a co-author on bothhmse publications.
Q: Is JD-065578 a copy of the article publishethim June 2002 edition tiie American
Journal of Public Healt®
A: Yes.
Q: Can you describe the Legacy Media Tracking Stgve
A: These surveys measure exposure to tobacco nragkaetd counter-marketing,
attitudes and beliefs toward tobacco, and tobasedoehaviors among youth. The
surveys also contain questions about social anolamaental influences and
sociodemographic information. For example, the syasks whether the interviewee has
friends or relatives who smoke, whether there arekers in the house, and the like. An
initial baseline survey, which we refer to as LMT Sv¥as conducted by telephone
between December 6, 1999, and February 6, 2004}, torthe launch of the trusth
campaign. A second telephone survey, which we tefas LMTS-II, was conducted
from September 8 to December 23, 2000. Both surweys designed to produce
nationally representative samples of youths agee 1Z and young adults ages 18 to 24.
These two surveys formed the basis of the publisimadlysis. Based on the answers to
the questions we were able to create a detailecchadgouth attitudes towards smoking,
including whether they think it is cool to smokehether they think it is dangerous, and
whether they see it as a sign of independence; riegorted intentions to smoke in the
future; their current smoking behavior; and theglings towards the tobacco industry.
*

* *

Q: Did the survey show youth awareness of the twiaompany programs?
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A: The results of LMTS-I showed an unaided awarsmés3.2% for the “Think. Don’t
Smoke” program, and a less than 1% unaided awa@fi¢lse “Tobacco is Whacko if
You're a Teen” program. By unaided awareness, Immegpondents that reported
awareness of the campaign without any promptingfitee interviewer. The unaided
awareness of these ads in LMTS-II was essentialihanged. Respondents were also
asked to confirm their awareness of advertisemantarther identifying details of the
ads. If the respondent correctly described theesphonses were categorized as
“confirmed awareness.” The confirmed awarenesd birfk. Don’t Smoke” ads for
LMTS-I was 70.5% and the confirmed awareness ofrffhDon’t Smoke” ads for
LMTS-Il was 65.5%. So, there is pretty good evidetitat the “Think. Don’'t Smoke”
program was fairly well known among the target ande even though the unaided recall
of the program was fairly low. Due to the less théfh unaided awareness of the
“Tobacco is Whacko if You're a Teen” campaign, déimel much smaller media buy for
that campaign, the media reach of Tobacco is Wha@asoinsufficient to scientifically
evaluate. We focused our in-depth analysis on Thenk. Don’'t Smoke” campaign. We
focused on two purposes: to differentiate its éfféom those of truthand to compare
the relative effects of the two campaigns.

Q: What did the survey show about youth awarentgedoundation’s truth

campaign?

A: Keep in mind that LMTS-I was a pre-launch baselsurvey, so that survey obviously
showed no awareness of truth. The unaided awareh#ss trutlke campaign reported in
LMTS-Il was 21.9% (as opposed to the 3.2% for “Khibon’t Smoke as | previously
stated). The confirmed awareness was 74.9%. Bethnhided and confirmed awareness
for the trutle campaign in LMTS-II were already higher than “Thiflon’t Smoke” only
ten months into the trutlicampaign. This was despite the fact that “ThinknD8moke”
had been running for over two years with a budgeround a $100 million dollars a
year at that point.

Q: What is the significance of the survey findings?

A: All of this means that a respondent was neaglyea times more likely to have
unaided recall of a truthcampaign advertisement than a “Think. Don’t Smoke”
advertisement. This suggests that the &raimpaign captured the attention of youth and
young adults at a much higher rate than the “Thidda’t Smoke” advertisements.

Focus PointIn the following questions, the expert conclutled the American Legacy
Foundation’s youth smoking prevention programsrame effective than the industry-sponsore
ones.

)

Q: Are there reasons that the survey results shawthe truth campaign was more
effective in communicating youth prevention mess&ge

A: The principles for creating an effective medsnpaign are well known. | have earlier
discussed the Columbia Expert Panel Report. Keepnd that the Expert Panel
specifically advised against the sort of directivessages featured in the “Think. Don’t
Smoke” and “Tobacco is Whacko if You're a Teen” angns. Directive messages and
those indicating that “smoking is for adults” ingpgsensation-seeking youth to engage in
these precisely forbidden activities. The Philiprii®and Lorillard messages couldn’t be
a clearer example of this approach. Interestinglg,my understanding from a group
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dialogue with Dr. Carolyn Levy, who previously wagh youth marketing at Philip
Morris and then was in charge of the Philip Moyasith prevention program, that the
“Think. Don’t Smoke” slogan was chosen by Philip iMe corporate and not the
company’s youth smoking prevention team. | was byldr. Levy that this slogan had
not been thoroughly tested with youth prior to taenpaign’s launch in order to test their
reaction and receptivity to the message. The teatsvere done were mainly mall
intercepts where youth were interviewed with tlpgirents present, a particularly
unreliable method and one virtually certain to lesuunder-reporting of the target:
open-to-smoking youth.

Q: What did the foundation’s study show about theot of the “Think. Don’t Smoke”
campaign?

A: Among other findings, the study showed that estpe to “Think. Don’t Smoke”
advertisements was associated with a 23% increabe iodds of reporting an intent to
smoke in the next year. It is noteworthy that sgbsat unpublished analyses we have
conducted have confirmed this effect.

Q: That seems like a pretty astonishing finding.at\diccounts for this result?

A: It is actually entirely predictable. Since tleehs who are most open to smoking tend
to be risk-taking and rebellious, a “Don’t Smokeéssage is likely to produce the
exactly opposite response. If an authority figeléstthis type of teen “Don’t do it,” the
result is that they will be more likely to engagehe forbidden behavior. So, giving the
open to smoking teen an order to “Don’t Smoke ssemtially an invitation to engage in
smoking. The other hypothesis, which | believeessllikely, is that “Think. Don’t
Smoke” ads have higher recall and appeal to thosady smoking. This would suggest
the ads are not reaching the open-to-smoking témgetather those who are already teen
smokers. Either way, the campaign is not reactiegeens who are most likely to start
smoking. What we have learned, and as | have dieduat length earlier, is that it is
essential to take a very different approach tolré¢he teens most open to smoking. In
order to reach the rebellious, risk-taking, opeartwking youth, the most effective
approach is to give the young person a way to relbelbe cool —other than by smoking.
That is, to replace the allure of the tobacco bsamith something else. You see how we
have done that with trutrand how we have documented its success.

Q: Did the survey results show anything about yaititudes towards tobacco
companies themselves?

A: The study shows that exposure to “Think. Donttdke” is associated with favorable
feelings towards the tobacco industry. For exantpke odds of agreeing with the
statement “cigarette companies have denied thatatigs cause disease” declined by
24% with exposure to any “Think. Don’t Smoke” adis¥ment, and exposure to
additional advertisements reinforced this effeanifarly, exposure to “Think. Don’t
Smoke” was associated with a 20% decrease in tiie @fda respondent agreeing with
the statement “l would like to see cigarette conigsgo out of business.”

Q: What is the significance of youth attitudes dltbe tobacco industry ?

A: Youth attitudes are significant because we r@emonstrated that one of the most
effective strategies in preventing youth smokintgpieducate young people about how
tobacco products are created and manipulated andhey are marketed. If you shift
key attitudes there is a high chance behavior ahéingre that would be not starting to
smoke) will follow. “Think. Don’t Smoke” ads may Weeinforce young people who
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already smoke and those who never intended to senwudé certainly seems designed to
create good public relations for the company. Betliottom line is that it is not a
program to counter youth smoking by appealing @yedpen-to-smoking youth.
Tellingly, the program has produced no publiclyitalde evaluation results of its own
nor have they shared any outcome results privateBn asked. The contention raised
post hoc that the program targets teens is cusgou®, to my knowledge, no national
survey tracks data on smoking of students beloweyfa the grade levels of most teens.

In this excerpt of cross examination, the expert aawers questions regarding the
potential for funding for the American Legacy Foundation from remedies ordered
in litigation. Cross Examination Testimony of Cheyl Healton (Plaintiff), United
Statesv. Philip MorrisUSA, Inc,, et al., (May 2005) Pp. 20830-36.

Q. ... Are you aware that the Department of dadtias toldudge Kessler that they want
this Court to grant a specifremedy that would require the tobacco companiégrid a
longterm and sustained youth smoking prevention cam@afge you generally aware
that that's a remedy that's being requested here?

A. Yes, I'm generally aware of that.

Q. And as far as that general remedy in this cdsehayou are now testifying, if Judge
Kessler should decide to provide such a remedgighdase on behalf of ALF [the
American Legacy Foundation], do you want Judge kes$s consider ALF as an
organization to receive a large amount of that gdoethat program?

Focus Point The attorney for the defendants questions thertxgs to the financial affairs of the
American Legacy Foundation and argues that the gpecision to testify was in part motivate
by the hope of getting funding from the case. Ri@ksources of bias are always relevant.

The expert adeptly responds to the question byaampg what the American Legacy Foundation
does. In essence, the expert is testifying abowttb effectively remedy harm caused by the
tobacco industry. The expert might have notedttaindustry agreed to create and fund the
American Legacy Foundation in the 1998 Master &eitint Agreement, and accordingly, shoulg
not decry its continuation through virtually thensa type of funding.

A. The American Legacy Foundation is presentlydhly organization in the United
States of America that is providing advertising lpubducation for young people. We
will not be able to continue to do that. If thatre@ decision of this Court, that would
obviously be a very good thing from the public tieatandpoint. If you're implying that's
why I'm here, that's absolutely false.

Q. Well, actually, the Court will decide why youhere, all I'm going to do is ask you
factual questions. You didn't answer any quessori;m going to answer it again.

A. l actually did answer.

Q. Was the answer to any question "yes"?

A. Restate the question.

53



Q. I'will. If Judge Kessler should decide to praslich a remedy in this case on behalf
of ALF, do you want Judge Kessler to consider AsRlge organization to receive a large
sum of money to fund youth smoking prevention?

A. | think continuing the "truth” campaign is impant from a public health standpoint. If
she were to do so, that would be terrific. Thatlscan't say no to that because one of the
main focuses of my job is to be certain that we @aminue to stop young people from
smoking.

Q. I listened to your whole explanation, is theveeisto my question "yes"?

A. Would I like her to do that?

Q. Yes.

A. Yes, of course.

In this excerpt of cross examination, the attorneyor the defendants has the expert
answer guestions as to the methodology used by tAenerican Legacy Foundation
in evaluating the efficacy of youth smoking prevenbn programs run by the tobacco
industry. Cross Examination Testimony of Cheryl Heéon (Plaintiff), United States
v. Philip MorrisUSA, Inc,, et al., (May 2005) Pp. 20839-48, 20849-76.

Q. Dr. Healton, let me turn to a little differeopic. Could | hand the witness tab 120, JD
065578 which this is théune 2008 article which you talk about in your tentdirect
examination. I'll hand it to you. Do you recognthatpublication, that article?
A. Yes, | do.
Q. And you reference that in your written direcaemnation; is that correct?
A. Yes, | do.

* * *
Q. And you say here "among other findings, thegglibwed that exposure to "Think.
Don't Smoke" advertisements was associated with@ecent increase in the odds of
reporting an intent to smoke in the next years hoteworthy that subsequent
unpublished analysis were conducted have confirtimisceffect.” Now, the 23 percent
increase that you referred to there, the artiskefithat you derive that figure from, you
are the coauthor of that article; is that correct?
A. Yes, | am.
Q. And the article itself, | think the lead autheas Dr. Farrelly; is that correct?
A. Farrelly.

* * *
Q. He designed the survey questionnaire and melbgygdhe directed the data analysis
and he prepared the original draft manuscript and or. Healton, participated in the
preparation of the final draft; is that accurate?
A. Yes, itis.
Q. Okay. Now, if we -- all of the research andtlé work that went into developing and
implementing this study -- strike the question.| Tl Court who Dr. Farrelly is or
Farrelly?
A. He's with Research Triangle. He's an economist is, | believe, the lead person on
our contract with Research Triangle, Inc., whicls\@acompetitive bidding process. So
he leads a fairly large team of people in NorthaGaa.
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Q. And this organization called Research Trianlgle,, is that a consultant to ALF?
A. Well, it's a contractor.

* * *
Q. I think you said in your deposition that youg#iem, you think, probably upwards of
$16 million in recent years for work they've dorsethat correct?
A. Um, I'm not certain of that figure. | don't réichactually recall $21 million, | think,
in my direct testimony.
Q. Okay. That's fine. You paid them about $21 willin recent years; is that correct?
A. Right, to evaluate a broad range of programs.

* * *
Q. So, there's no question that this study thatewgging to talk about with the Court
where you reach this conclusion about Philip Maadsertisements, ALF was paying
people to do a study of ALF's own advertisemestshat correct?
A. That's correct, yes.
Q. And you were paying ALF -- strike that. You weaying Research Triangle to do
research that compared ALF's ads to Philip Morad's, is that correct?
A. That's how it worked out. | think it began asaatrol variable and when they saw the
results, they realized there was a real issue.
Q. So is the answer to my question "yes"?
A. Yes, that's standard practice, that is what wartd that's what others do.

Focus PointIn criticizing the expert’s evaluation of indug® youth smoking prevention
programs, the attorney for the defendants atterptsast the industry programs in a favorable
light. The best conclusion would be to convinegjtitige (or jurors) that the tobacco industry is
already remedying any harm that it may have caused.

In this excerpt, the attorney for the defendanfdaes the potential for bias in the contracting fo
research services. The expert correctly reliedhanfact that the objectivity of the scientific
evidence will speak for itself, instead of arguihgt there is no potential for bias in the
relationship.

Q. And are you the person who made the decisidmetialf of ALF that when the article
was published, there would be no disclosure iratheowledgment section that ALF had
funded the entire study?

A. No, I didn't make that and I'd be surprised doesn't say that.

Q. Well, let's look at -- | have acknowledgmenttgscton the screen. Do you see that?
A. Um-hmm. You know, that surprises me, and ndydadutely did not make such a
decision. I'm surprised it doesn't because nornitatlges say what the source of funding
is, so that's news to me.

Q. Well, you're the author --

A. I'm the author, I'm one of the authors, | retachrefully, | didn't notice that. | mean, |
will say that in terms of the people who generadlgd this journal, the fact that RTI is
the evaluator. A lot of Legacy's work is widelydamn, but it should have been there,
absolutely.

Q. But when you read -- I'm sorry when you read thier as the author, you did not in
any way recognize that the article itself containsndication that ALF is paying
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somebody to actually evaluate your ads versus sodyetlse's ads who is not paying for
the study?
A. It doesn't say that there, but of course wheallis about the authors it says where we
all are and | think people know you don't get thigie amount -- no one does this huge
amount of work for nothing. It's extremely expersiv
Q. So we are to think that Philip Morris paid fhistad?
A. Pardon?
Q. A reader would know someone else paid for itezitALF or Philip Morris?
A. No, I think it's a fair criticism, it could havgeen NIH. It could have been a variety of
sources, so | believe the article should have atdut, absolutely.

* * *
Q. Beyond that issue, Doctor, before this articksever published, you became aware
of some major problems with the study's methodolbgy called into question the
accuracy of the results; is that correct?
A. That's not accurate.
Q. Well, let's start with this. Am | correct, thergey, the way the survey got structured is
that somebody made a decision as to how to lirsitate of kids that would be surveyed;
is that correct?
A. I'm sorry, could you repeat the question?
Q. Yes. In order to do the survey, somebody hatttide who to limit the age group that
would be part of the survey of the kids surveysdhat correct?
A. Well, the age group -- the target of the "trutlaimpaign is age 12- to 17-year-olds.
Q. That's right. That's your ads, correct?
A. Yes.

* * *
Q. Now, you were comparing the "truth” ads to PhMorris's ads, so | take it you must
have asked yourself, | wonder what the target auedies for Philip Morris's ads; is that
fair to say? Did someone consider that?
A. Um, | was not at the Foundation when the sumwayg designed. It ran for the first
time, | think, in 1999 for baseline data, so | haveard time answering specific questions
about what went into the thinking. It's a very dbadg survey. | know -- so | have no
problems with the research methodology that wasiexppere.
Q. Well, we're going to find that out because wgtiang to go through it and find out if
there are any problems. So we'll start with th&t fgsue, is that -- when did you first
become involved in this project?
A. In which project?
Q. In the study that is reflected in that article.
A. The moment | arrived at the Foundation, so Wald have been late December '99.
Q. And at some point did you -- when you came carthodid you come to realize that
you structured this thing to only study the targedience for the "truth" campaign and
that you ignored the target audience for Philip N campaign, did you learn that?
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Focus Point The expert correctly answers the methodology tipres  Note that in the final
opinion in this case, Judge Kessler found thatipiorris and the other defendants direct their
youth smoking prevention efforts towards early adoénts and ignore older adolescents. This
problematic, according to Judge Kessler, becausmitih,250 young people per day become
established smokers (defined as smoking more tB@rigarettes lifetime) at ages fifteen throug

Thus, nearly two thirds of adolescents who smokerhe established smokers in the later age
range of fifteen through seventeen. The youttkslggrevention programs operated by the
tobacco industry largely ignore these children, dnthe expert’s testimony is correct, actually
increase their risk for becoming smokers.

seventeen, while about 725 per day become estatllsmnokers at ages eleven through fourteer).

S

=

A. The first time | heard about Philip Morris'sdat audience for their campaign was in
some documents related, | believe, to this casat dttually was news to me that they
considered their target to be 9- to 11-year-oldsabse there's no systematic data
collection for 9- to 11-year-olds from any majorvgonment agency that would ever
allow them to evaluate the impact of the campaign.

Q. Well, let's find out what you learned -- strike question. You learned before the
article was published of a major problem becausesyoveyed the wrong target
audience; is that correct?

A. No, there was no major problem and there wasmmg target audience. The target
audience for a youth smoking campaign, a youttsardking campaign, particularly one
that's structured to reach those young people heyire making these decisions, would
naturally be 12- to 17-year-olds.

Q. Well, let's see what you learned before thelartvas published. Could | show the
witness tab 126, JD 055088, and I'm going to hargltd you, and I'll give you a chance
to look at that for a moment. | have it on the sateThis is a letter sent to you -- sent to
Dr. Haviland?

A. That's correct. Yes.

Q. Dr. Haviland was Executive Vice President of Ameerican Legacy Foundation; is
that correct?

A. Yes.

Q. She was number two in charge of the Foundation?

A. Not at this point, but eventually, yes.

Q. Okay. And Dr. Haviland is someone that you wdrklsely with at the Foundation?
A. Yes.

Q. She's one of the coauthors on this articlehas ¢orrect?

A. Yes.

Q. And this is dated -- go back, February 21, 2@®#hat correct?

A. Yes.

Q. This is several months before the study wasighd; is that correct?
A. Yes.

Q. And if we go down to see what Philip Morris tglou in a very professional way, it
says "we want you to know that we are concernetdcrdain aspects of ALF's data
collection methodology may have biased the reg\llts obtained on the Philip Morris
USA YSP advertisements. Some examples: NumberRinkp Morris USA's YSP
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intended audience is kids aged 10 to 14. ALF inésved kids aged 12 to 17. As a result,
ALF missed 40 percent of Philip Morris USA's YS&&lience." Do you see that?

A. |1 do see that and now | recall in seeing the meecall them making this -- you
know, making this statement.

Q. And when this statement was made to you, attitn@t did you plan on being a
coauthor of this article?

A. I was involved in a lot of discussions about hee/were pursuing the research and |
assumed that | thought of myself as a participadtan author. | can't directly remember,
but | would assume | did.

Q. And did Dr. Haviland know she was going to beaathor at that time of this article?
A. I would think she would know, yes.

Q. And | take it Dr. Haviland shared with you thentent of this letter; is that correct?

A. Yes, but there's a problem, of course, withage range, but | won't get into that. So --
| mean, there was a credibility issue here becthateage range covers an age range that
would require two separate campaigns because 9t@nahd 11-year-olds are in one
social developmental phase, and those who are thiderthat are in a very different one,
SO --

Q. Just so | understand, when Philip Morris told yleat their target audience is kids age
10 to 14, did you believe that was a false staterg®hilip Morris?

A. No, I'm just looking at it now and I'm thinkinghat would be the implications in
terms of the results. In my view it would be vearyited.

Q. When Philip Morris told you what their targetdénce was, did you go out and verify
it so you could be certain of what Philip Morrisddgqou was true?

A. No.

Q. Did you accept it as true?

A. Since | didn't even remember that they said this memo it's hard for me to recollect
every thought that went through my mind when | rirgdlitany of complaints that Philip
Morris had then and continue to have about our widt in this particular instance, you
know, the first time | remember really being awaf¢heir assertion about their age range
was fairly recently. But obviously they said it thand | don't have before me our
answer, but I could review our answer. My assunmpisove addressed it in some way,
but we address all their issues when they writgsto

Focus Point The attorney for the defendants challenges therfan Legacy Foundation’s
evaluation methodology and accused the witneggmofing pertinent data. In response, the witr
makes it clear that she and others tried to worthhe tobacco industry but did not receive
constructive input or cooperation.

Q. That's what | want to find out. When Philip Mertold you that, several months
before the article was published, did you do soigtto change the survey so that it
would fairly compare Philip Morris's target audierand not exclude 40 percent of Philip
Morris's target audience from the survey? Did gotsomething about that?

A. Well, I would expect that we looked at it and theught to ourselves, okay, we've
missed 10-year-olds, but since we're surveying,kymw, 8th grade and up we probably
have people who are about to turn 12, because tballsurvey was grade based. So my
sense is we probably did not go back out and ttglioto people who -- 10 and 11 or 10.
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| would say because we do have some 11-year-oltheisample. If we did it would be
completely out of sync when all the various adsewenning, so it would be very

difficult to retrospectively address that.

Q. Okay, so --

A. And | don't think it would have any impact orettlata, certainly not the data for how
their campaign resonates with 12-, 13- and 14-péds-because they obviously were in
the sample and those were the years of onset dfisgio

Q. I want to make sure the Court understands whiataye saying. When you found out
that you were considering publishing -- could | &édlvat back on the screen --
considering publishing a survey in an article jo@nal and you were told that the ads,
that the comparison that you were making betweem gds and Philip Morris's ads had
excluded 40 percent of Philip Morris's audiencd,ydiu make the decision to ignore that
and change nothing in the survey?

A. Just to be clear, the survey was, the datactadle was over. You can't go back after
the fact and fill things in. The only way to fix if we chose to fix it, would be moving
forward, and | do not believe we changed the agga&®ecause we frankly think it's very
difficult to have that kind of conversation witH 8- and 11-year-old.

In this excerpt of cross examination, the attorneyor the defendants asks whether
one of the American Legacy Foundation’s educationalampaigns is effective. Cross
Examination Testimony of Cheryl Healton (Plaintiff), United Statesv. Philip Morris
USA, Inc., et al., (May 2005) Pp. 20950-61.

Q. As far as whether or not your "truth" campaigs the type of effect on smoking
prevalence that you've set forth, as | understanyur own organization actually has
done your own study on your own data to analyze thahat correct?
A. You would have to give me more information. \eetlone a great number of study --
we've done a great number of work -- a great deabok about the campaign, so |
would have to know precisely what you're referriog
Q. Here is where I'm going. We know that this &titat you published that we've been
talking about was based on data that you did ngsipally have in your possession.
A. Some of it, yes.
Q. And my question is: Has your own organizatitwouigh, done your own -- your own
research where you actually have actual data taveaeimpact your "truth" campaign is
having?
A. Yes. We've done a fairly large study of the ovadil youth tobacco survey looking at
baseline prior to the launch of the campaign antkasure after the campaign had been
on the air for 16 months.

* * *
Q. Now, you're also aware that some very promingrnbers of the public health
community have looked at your article and have tbsignificant reasons to criticize
your conclusion that you contributed to a declmgouth smoking; is that correct?

Focus Point Disagreements in the expert’s field of study @eays relevant. Note that such
debate often gives the attorney conducting thescexamination fodder to challenge the expert's
opinion. In some cases, where experts providarieal that appears contradictory, the attorney
will ask his or her expert to explain the differenc
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A. If this is in reference to Michael Siegel and BDroskowitz, then yes, I'm aware of
those two individuals.
Q. Well, let's talk about Dr. Maskowitz first. Anpfonouncing it -- is it --
A. It's Moskowitz.

* * *
Q. Okay. Let's just -- for the record, Dr. Joel Mowitz is with the public health
community. He's a director at the Center for Faraig Community Health, the School
of Public Health, University of California at Belkg. That's what it says here; is that
correct?

* * *
A. Mm-hmmm.
Q. You became aware at some point that he hadewrttletter or had issued some
critique of your study; is that correct?
A. Yes.
Q. And if we just go through so the court underdtawhat the critique is -- now,
actually, Jamey, | need to go up higher. Doctoypii would bear with me. Go into the
middle of the first paragraph. Do you see the ser@ehat begins, "The authors failed to
find a significant linear relationship.” Do you dbat?
A. Yes.
Q. "The authors failed to find a significant lineaftationship between GRP --" I'm
calling -- can | call that exposure to the ads?
A. | think you could.
Q. I'm trying to --
A. King's English here.
Q. And smoking prevalence, and he says that tHeoeafailed to find that. Do you see
that?
A. Yes, | do.
Q. Do you agree with that?
A. I'd have to look back at the article becausg iieally required to analyze it with the
guadratic because it's a yes/no answer for thendiejpe variable.

* * *
Q. And he goes on to say -- which | would assunaé ybu would consider to be
significant comment -- he says, "Yet, the papercabed this finding and failed to
address its policy implications. Did an overdoséroth' render the campaign
ineffective? Or were the models improperly spedifie estimate campaign effects?"
Now, his observation there, he is correct that wyanread over your article, you do not
see any discussion of this issue of the fact thatajor metropolitan areas there was not
a reduction in smoking behavior?
A. That's because it's not true. But there is disimn very specifically in this paper that |
would like to point you to that directly addressies point being made here.

* * *
Q. Okay. Well, let's go back to what Dr. Moskowstad to your editor. Could | have that
back up, Jamey, which is JD -- let me get it fon,ydamey. Tab 119. JD 55221.
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If we go down to the bottom what Dr. Moskowitz theays, "When examined by grade
level the effect of "truth" advertising on smokipgevalence was significant only for
students in grade 8 in media markets with modergp@sure, Table 2." Now by the way,
do you agree with that statement by Dr. Moskowitz?

A. No. It was significant for all grades combinesiveell.

Q. And Dr. Moskowitz's next statement to your edt@as "That the campaign's impact
did not sustain through high school suggests tinath" advertising was no more
effective than school based, smoking preventiogamms.” Do you agree with that
statement by Dr. Moskowitz?

A. No, and | think he misunderstood the study amoks he did.

In this excerpt of cross examination, the attorneyor the defendants reviews youth
smoking prevention programs operated by one of thiobacco manufacturers. Cross
Examination Testimony of Cheryl Healton (Plaintiff), United Statesv. Philip Morris
USA, Inc., et al., (May 2005) Pp.20973-90.

Q. Are you generally aware that Philip Morris hagauth Smoking Prevention Program
that they fund with approximately $100 million zaye
A. I knew you had a program. | didn't know once wtapped the ads that it was a
hundred million dollars. So certainly | know yowlaa program.
Q. The ads you're talking about are the "Think. D8moke" ads?
A. Yes.
Q. And the parent ads?
A. 1 don't know how much you spend on the parest bdt I'll -- for purposes this
discussion, obviously I'll take your word for it.
Q. You were aware that Philip Morris had a progthat had a communications function
that included ads; is that correct?
A. Yes.
Q. And included grants to third parties who had thaBmoking Prevention Programs; is
that correct?
A. Yes.
Q. You were aware that Philip Morris had prograemarding access prevention?
A. Yes.
Q. And you were aware that Philip Morris did reseais that correct, in the area of
youth smoking behavior?

* * *
Q. So after that person [employed by a tobacco faatwrer] identifies the methods to
reduce the incidence of youth consumption of tobamroducts, after the methods are
identified, is it your testimony that the companges to do absolutely nothing to
implement or carry out the methods identified?
A. No. I think they should do everything to carhem out. | believe this is a reference to
your own activities which have operated on the sgpdirection.
Q. I'm sorry. The executive level manager is supgdds identify methods to reduce the
incidence of youth consumption. Do you see that?
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A. Yes, much of which is in response to your atiég. So | think this is a watchdog
within your organization. That's my understandiraqf Attorneys General with whom |
have spoken.

Q. Well, you have spoken to a lot of Attorney Gaernbout Philip Morris's Youth
Smoking Prevention Program?

A. Well, | spoke to Chris Gregoire and Bill Sorrlclarify what -- I'm sorry. | spoke to
Bill Sorrell and Chris Gregoire to try to undersdamhat this section of the agreement
meant, and my understanding was it was basicdllggeyou to do business differently.
Q. We can see -- do you see what the words saf here

A. Yes. "There are many things that you are doiitgiwyour company that promote
youth consumption.” | think what they are sayinfasing an executive manager and
within your own company, you know, identify wayssimp promoting, you know, youth
smoking.

Q. Actually, what it says, "identify methods to vee the incidence of youth
consumption.” Do you see that?

A. Right. | mean --

Q. Do you see that?

A. 1 do see that, yes.

Q. Now, just so | know -- strike that. Go to thexnparagraph. The next paragraph says,
"that we are committed to encouraging our employeeédentify additional methods to
reduce youth access to, and the incidence of youtBumption of, tobacco products.”
Do you see that?

A. Yes.

Q. Now, after we go to that trouble and our empésyeome up with great ideas about
how to reduce the youth consumption of tobacco yets] is it your testimony that the
tobacco companies are to do nothing to implementaowy out those ideas?

A. I think it's a clear conflict of interest.

Q. Okay. Well, let's talk about that. One reasory ywu believe that is because you view
the tobacco companies as your competitors in e @ youth smoking prevention; is
that correct?

A. Certainly that would be a dimension of it.

Q. But in spite of that, you also recognize, do yot, that -- of all the tobacco -- let me
call back. Will Philip Morris and you are doing akie- could | call up, Jamey, tab 21, J-
DEM 040032. | showed you this a moment ago. Thes¢he areas in which Philip
Morris carries out youth smoking prevention actestwith about a hundred million
dollars a year in funding. What Philip Morris daesd what ALF does is essentially the
same thing; is that correct?
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Focus Point The testimony on the American Legacy Foundatias provided during the remedy
phase of the litigation. An important questiondseffor the court in this excerpt of testimony was
whether any of the work carried out by the Americagacy Foundation should be used to remedy
the harm caused by tobacco industry malfeasance.

The defendants’ responded that programs are alréagyace to address the possible harm that
may have been caused by tobacco industry markefihg is a common theme for the defense. |In
many cases, including this one, the defendants aiapeed that remedies are no longer necessary
because the marketing restrictions contained inli®@8 Master Settlement Agreement will prevent
future malfeasance. In her final opinion in thése, Judge Kessler disagreed and concluded that
the Agreement was insufficient to stop the indisstacketeering activities.

Note that tobacco litigation of any type encompaga® major questions: liability and damages.
In private tobacco litigation, damages are remedpeanarily through monetary awards, although
equitable damages of the type considered in theaent of Justice litigation could also be
imposed in private litigation.

A. | beg to differ.

Q. Well, do you have nationwide TV ads to convikizks not to smoke?

A. We have nationwide TV ads that result in kid$ srooking.

Q. Does Philip Morris have nationwide ads?

A. Not directed at youth, directed at adults.

Q. I'm sorry?

A. You have -- yes, you have national ads, andiébe the main focus is to parents,
adults, and a campaign to -- you know, that appeaoge attempting to help people quit.
Q. Philip Morris at one time had the "Think. Do&thoke" campaign; is that correct?
A. Yes.

In this excerpt of cross examination, the expert dicusses the American Legacy
Foundation’s policy of not giving grants for organiations that also accept tobacco
industry funds. Cross Examination Testimony of Cheyl Healton (Plaintiff), United
Statesv. Philip MorrisUSA, Inc., et al., (May 2005) Pp.20990-98.

Q. Let me ask you this. We just established th#t Biilip Morris and ALF are in the
business of giving grants to worthy third partieshe area of youth smoking prevention.
Is that correct?

A. We've established the fact that we both makatgraight. Presumably to worthy
parties.

Q. And could I have tab 52? This is J-DEM 004003, 52.

This is a chart that was used earlier in the dagast is a quick visual summary of some
of -- Philip Morris makes grants of about $110 moillto 139 organizations, and some of
the organizations I've set forth here on this chHaotyou see that?

MS. EUBANKS: Objection, Your Honor. This is beyotite scope of the written direct,
what kind of grant programs Philip Morris might egg in. That's way beyond the scope.
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MR. WEBB: Your Honor, this is not beyond the scopkis witness, her entire testimony
is attacking Philip Morris's programs, and shedakout her grant. I'll tell you what. |
only have one question in this area, Your Honor.
THE COURT: No. The objection is sustained. That waisdiscussed in the direct. Her
direct obviously focused on advertising.

* * *
Q. I take it ALF believes in grants to third-padnganizations can be an effective way of
preventing youth smoking behavior; is that correct?
A. Yes.
Q. But ALF has developed a formal policy that yeyhublished which tells potential
grantees that they cannot receive any ALF grantaydithey receive any grant money
or benefits from any tobacco company; is that cifre
A. The board -- yes, the board passed that pohcyraaffirmed it.
Q. Let me show it to you. Tab 46. This is JD 054784d | believe what I've handed you
is a document that is ALF's, the American Legacyrfetation, grant guidelines; is that
correct?
A. Yes.
Q. And could you go to Page 4, and I'll cull ow gection, the provision I'm talking
about. What you tell grantees that part of the glines, if they want money from ALF, it
says, "To avoid any real, potential, or perceivedflict of interest between Legacy's
grant recipients and tobacco-related entities, tggall not award a grant to any
applicant that is in current receipt of any grawinmes or in-kind contribution from any
tobacco manufacturer, distributor, or other tobasdated entity.” "In addition, Legacy
expects that a grantee will not accept any gramtiesoor in-kind contribution from any
tobacco manufacturer, distributor, or other toba@tated entity over the duration of the
grant.” Did | read that correctly?
A. You read it correctly. There's a further faceshfor them on Clause 12. We don't
apply it to the entire institution or the entiratst government. But, yes, this is what
appears here. But there's an additional Q andogliéve, about Clause 12.
Q. Is this the -- is this your policy?
A. It's the policy, but then how we apply it haQand A, and everyone is aware that we
don't apply it -- it was a university, across thieole university --
Q. I'm sorry. | just can't hear you.
A. I'm sorry. People understand that we don't aggross an entire university, it's at
the school level. In a government, it's at a depantal level.
Q. Well, am | correct. In a very professional waylip Morris came to ALF and
explained to ALF that what you were doing was w@ggrimental to youth smoking
prevention activities across the country. Is tloatect?
A. We did receive a letter. Are you referring te tetter that was sent to me by Denise
Keane?
Q. Yes.
A. Yes, | am familiar with that letter.
Q. I'll show it to you. Tab 47, JD 050278. Thisitetter, | believe it's dated August 28,
2001, from Denise Keane to you. Is that correct?
A. Yes.
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Q. And if you look -- the letter is entitled, Ameain Legacy Foundation funding
restrictions. Do you see that?
A. Yes.
Q. And if you go over to the next page, Ms. Keaxygl@ns to you some of the problems
that's created because of your restriction. Is¢batect?
A. Yes. | know she gave her perspective on it fedpierspective of the company.
Q. Let's see quickly what Philip Morris asked ydrhilip Morris says, "The funding
restrictions imposed by ALF impact governmentablmuhealth, academic and other
entities and serve to prohibit those entities femoepting funding from a tobacco
company in circumstances where no conflict exiBie restrictions impact a wide
variety of initiatives that can very substantidilpit Philip Morris USA's ability to fund
relevant organizations in the participating staidsre importantly, the restrictions can
negatively impact efforts to address the healtksridf smoking and to reduce the
incidence of youth smoking”. "We believe that itwie be appropriate for ALF to except
Philip Morris USA from the funding restrictions the absence of a reasonable basis for
assuming or believing that the tobacco source mdifg is likely to present an actual or
potential conflict of interest.” "Specifically, Rig Morris USA respectfully requests that
the board adopt the position that on ultimate adrand authority for conducting
scientific research into smoking and health wilated issues, or the creation and
implementation of programs intended to reduce ysutbking incidence and increase
positive youth development, resides with the redesror program grantee, there is no
actual or potential conflict of interest.” That weadled to your attention; is that correct?
A. First to Chris Gregoire and then to me, yes.
Q. And it was called to your attention becauseipMlorris explained that when they
give grant money to third-party organizations, like 4-H or the Boys and Girls Club,
those organizations make decisions about the mowé R hilip Morris; is that correct?
That's what you were told.
A. These are grants. They are not -- you know,@odo have control -- you do have
control. You could stop giving them.
Q. I understand you can stop. Once you give theayand fund it to an organization,
the organization gets to spend the money the way\ant on their program; is that
correct?
A. Not normally.
Q. Well, actually, is that what Philip Morris toyau they did with their program?
A. 1 don't believe so. | think what they said igyrdon't exert control, but | certainly
asked them for an itemized budget and asked thea tvby are going to do.
Q. After Philip Morris sent you this letter askigigu to exempt Philip Morris you
responded and said no; is that correct?
A. I think my -- I don't think | did. My counsel diin response to a unanimous vote of the
board not to provide such an exemption.

* * *
Q. And which you tell Philip Morris that the requésr the exception will not be
allowed; is that correct?
A. Yes. Communicating the board's unanimous vas, y
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Q. ALF has actually stated that one of the reagdmass this restrictive policy regarding
grants is because of ALF's desire to prevent tabaompanies from achieving
respectability; is that correct?

A. I don't recall that statement.

Q. Is that one of the reasons why you have theyli

A. | think the primary reason that we have the @pis to avoid our making a grant,
Philip Morris making a grant, and the next offiaepsomeone else with a similar
purpose, and then saying, you know, "Oh, we alladgteat job together.”

In this excerpt of cross examination, the expert dicusses a provision in the 1998
Master Settlement Agreement that prohibits the Ameican Legacy Foundation from
vilifying tobacco manufacturers or their employeesvhile carrying out its mission to
reduce youth smoking rates. Cross Examination Teishony of Cheryl Healton
(Plaintiff), United Statesv. Philip MorrisUSA, Inc,, et al., (May 2005) Pp.21006-10,
21013-15, 21019-30.

Q. Now, Doctor, let me move to a little differenitgect and direct your attention to, if
you have your written direct examination there. dgnthis is tab 84. This will be on
Page 67 of your written direct examination. And going to ask you some questions
about this. You told the court in your written aite'Question: Let's turn back to the
topic of the "truth" campaign. What was the tobaicchustry's reaction to the "truth”
campaign when it was first launched in February0200¢ ou start your answer with the
word, "Unfortunately, the industry aggressivelyaakted both the initial ads and Legacy.
Philip Morris criticized the foundation as violagithe MSA and threatened to pull its
funding from the Foundation. | was asked by ourt@hair and others who weighed in
to meet, with our lawyers, with Philip Morris lawgeo discuss these issues and | did so.
"Question: Did this interfere with the campaigreit

"Initially, it absolutely did." Now. When you gavbkat testimony to the court were you
trying to make it appear to the court that the t@oacompanies and my client Philip
Morris acted unreasonably to that first group ahoeercials that ALF released?

A. Yes.

Q. Let's talk about that. Did ALF intentionally ete youth smoking prevention
commercials knowing that they were in direct vimatof a specific provision of the
MSA that prohibited ALF from using tobacco compangney to develop advertising
that personally attacked or vilified the tobacconpanies or their executives?

A. May | consult with my attorney? | don't knowli€an answer that. Can | answer that?

Focus Point This line of questioning is an attempt by th@matey for the defendants to get in
through the back door the subject of other litigatilitigation which was brought by a tobacco
manufacturer against the American Legacy Foundatidhe lawsuit alleges that parts of the
Foundation’s media campaign violated the non-waéfion clause in the Master Settlement
Agreement.

The witness effectively points this out and is ftsfeow she answers the questions.
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Q. Your Honor, | don't believe a witness can consith an attorney.
A. We're in other litigation.
THE COURT: No. | believe I'm aware of some tangadtiigation, but, first of all, it's
civil, not criminal, and that doesn't preclude tigness from answering the question. So
you will have to do your best to answer it.
A. I'm happy to answer it. Could you just restaé®e i
Q. The tobacco companies got upset because whercidated your youth smoking
prevention commercials you did so in a way to t®lhat was known as the vilification
clause of the MSA; is that correct?
A. 1 do not believe we violated the clause.
Q. Well, let's look at the clause.

* * *
Q. Let's look at what this tells. It says, "Thistidaal Public Education Fund," that's the
fund that had 250 or $300 million a year fundediihtis that correct, by the tobacco
companies?
A. Yes.
Q. "That fund shall be used only for public edumatand advertising regarding the
addictiveness, health effects, and social costde®lto the use of tobacco products and
shall not be used for any personal attack on, |dircation of, any person, whether by
name or business affiliation, company, or governaleagency, whether individually or
collectively." That language you know it as thafigation clause; is that correct?
A. As the vilification and personal attack clauges.
Q. And when you were hired by ALF as the presigent were familiar with the clause
or became familiar with it; is that correct?
A. Yes.

* * *
Q. Could I have -- are you familiar with -- donfap anything yet -- are you familiar with
one of your TV ads called Shredder?
A. Yes.
Q. And we're going to play that. What we will sam | right, Doctor, is that the way you
designed this is that we are going to see a wogapehactually pull up outside of my
company's actual corporate headquarters in New a&b120 Park Avenue; is that
correct?
A. Yes, we had a permit for that. Yes, we did dat.th
Q. You chose to actually film that right in frorft®hilip Morris's corporate headquarters;
is that correct?
A. Yes, that is correct. Not identified, of coursethe ad but, yes, it's correct.
Q. And it's identified as outside a major tobacompany in the commercial; is that
correct?
A. That's correct.
Q. And what we're going to see is two teenagersgusullhorns and they act out an info
commercial for the Shredder 2000; is that correct?
A. Yes.
Q. And these teenagers are going to explain tleeshihedder can be used for the tobacco
companies to shred embarrassing documents; isahact?
A. Yes.
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Q. And certain documents are actually discussetth@csommercial; is that correct?

A. Actual, yes. Actual quoted documents.

Q. Could I play this commercial? It's tab 94, JB2%9. And play that ALF commercial.
(Video being shown.)

Q. That particular commercial, is that commerdattthe Judge just saw only addressing
the addictiveness, health effects, and social gekted to the use of tobacco products?
A. I think it's principally addressing the fact thy@ung people are a target of the industry
to become their new customers, and just pointinfgmyoung people that they are a
market share.

Q. So you worked real hard to make sure that tiething that commercial dealt with
and addressed is the message of the addictivendgeealth effects of smoking; is that
correct?

A. | think that you are narrowing way too far whiaiakes to get a young-open-to-
smoking kid to stop. The campaign is structuredr@ating wary consumers, kids that
understand -- you help them reframe the $13 bili@nth of marketing promotions
coming their way.

Q. Did you understand my question? Did you as tlsigent of ALF work real hard to
make sure that the only message that came ouabEtimmercial is one that
communicates to the public about the addictiveaesishealth effects of tobacco
products?

A. Yes, | did. 4.6 young people -- 4.6 million ya@upeople smoke right now.

Q. Just so | know. Just tell the court --

A. -- and that's a huge health effect.

Q. -- tell the court where in that commercial dabytalk to about addictiveness.

A. We talked about the fact that focus groups --

THE REPORTER: Excuse me.

A. Yes, were being undertaken with sixth gradeid\ary young children in order to
understand how to appeal to them to get them torbecsmokers. We know that you
don't stay a smoker unless you become addictedh Highly addictive product.

Q. Did you hear any discussion on the commerciallabout the addictiveness of
tobacco?

Do you want to put a transcript up line by line gadthrough it?

Focus Point The witness effectively explains that Legacythouology is more complex and has
shown to be more effective than that being sugddstehe attorney, which he probably knows Qut
nevertheless is ignoring as a way of putting thme&gs on the defensive.

Note that the tangential litigation and this linequestioning indicates that the 1998 Master

Settlement Agreement allowed the tobacco industnydintain influence in how the provisions ol
the Agreement were carried out. Query whetheréutobacco settlements or equitable remedigs
ordered by the court should be insulated from saflbence.

A. You can do that. But again, | would simply shgttthe campaign has to work and
resonate with young people. We can't just put upchand go -- you know, you get lung
cancer, you get this, you get this, you get thdtink it's well documented, very well
documented that that doesn't work --
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* * *

Q. And that is communicating the addictivenessighrette smoking?

A. It is in a way that will resonate with young agdads.

Q. That's the clearest way you could think of tmomunicate that?

A. Clarity is not always the best way to commurecaith young people who you're
trying to have resist a $13 billion marketing mahil think -- with all due respect, |
don't think there's any evidence at all that thiadl lof communication would work.
Q. Doctor, so -- | just want to make sure. Is thatbest -- just tell the court --
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