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 The Honorable Robert S. Lasnik 
 

UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF WASHINGTON  

AT SEATTLE 
 
 

STATE OF WASHINGTON, 
DEPARTMENT OF REVENUE, 
 
 Plaintiff, 
 v. 
 
D.C. INC., a Missouri Corporation 
d/b/a DIRTCHEAP CIGARETTES and 
WWW.DIRTCHEAPCIG.COM, INC., a 
Missouri Corporation, 
 
 Defendant. 

NO. CV02-2438L 
 

PLAINTIFF’S FIRST AMENDED 
COMPLAINT TO ADD A 
PARTY FOR INJUNCTIVE AND 
OTHER RELIEF UNDER THE 
JENKINS ACT   

 
 

  

 COMES NOW the State of Washington, Department of Revenue, by and through its 

Attorney General, Christine O. Gregoire, Debra E. Casparian, Assistant Attorney General, and 

David M. Hankins, Assistant Attorney General, and alleges as follows: 

I. NATURE OF THE CASE 

 1.1 This is a civil action for a mandatory injunction compelling defendants 

(collectively referred to as “Dirt Cheap”) to provide Jenkins Act reports as required under 15 

U.S.C. § 376.  Dirt Cheap refuses to provide these reports to the State of Washington 

Department of Revenue, although Dirt Cheap makes Internet retail sales of cigarettes to 

Washington residents. 
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 1.2 Dirt Cheap operates retail cigarette stores and an Internet site, 

www.dirtcheapcig.com, selling cigarettes via the internet.  The Washington State Department 

of Revenue advised Dirt Cheap of its obligation to file Jenkins Act reports.  Dirt Cheap 

repeatedly refused to provide the State of Washington with reports required by the Jenkins 

Act and continues to ignore its obligations to file such reports. 

II. JURISDICTION AND VENUE 

 2.1 The action arises under the Jenkins Act, Collection of State Cigarette Taxes, 15 

U.S.C. §§ 375-378.  

 2.2  The defendant filed a notice of removal to U.S. District Court, Western 

District Seattle Division.  Under the Court’s local rule, 5(e)(1) venue would lie in the U.S. 

District Court, Western District, Tacoma Division.  

III. PARTIES 

 3.1 The State of Washington, Department of Revenue is the state agency 

responsible for the administration and collection of state taxes, including but not limited to 

sales, use, and cigarette taxes.  RCW 82.01. 

 3.2 Defendant D.C. Inc. is a Missouri corporation whose principal place of 

business is at 895 Bolger Court, Fenton, Missouri.  It does business as Dirt Cheap Cigarettes.  

D.C. Inc., dba Dirt Cheap Cigarettes sells cigarettes in the United States and sells, or has sold 

cigarettes to consumers in this State via the internet through its website 

www.dirtcheapcig.com.  Accordingly, it has transacted and is transacting business within the 

State of Washington. 

 3.3 Defendant, www.dirtcheapcig.com, Inc., is a Missouri corporation whose 

principal place of business is also at 895 Bolger Court, Fenton, Missouri.  In or about 1999, 

defendant www.dirtcheapcig.com, Inc., registered as a separate corporation.  Defendant 

www.dirtcheapcig.com advertises in local newspapers and sells cigarettes to consumers in this 
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State via the internet through its website, www.dirtcheapcig.com. Accordingly, it has 

transacted and is transacting business within the State of Washington. 

IV. ALLEGATION OF NONCOMPLIANCE WITH THE JENKINS ACT 

 4.1 Washington imposes a retail sales tax on every retail sale.  RCW 82.08.020.  

Generally, the purchaser pays the retail sales tax, but the seller is responsible for collecting it 

and remitting it to the Department of Revenue.  RCW 82.08.060.  The state retail sales tax is 

six and five-tenths percent of the selling price. 

 4.2 If the seller is not required to collect the retail sales tax, the purchaser may then 

be liable for use tax “for the privilege of using, within the state as a consumer” any article of 

tangible personal property.  RCW 82.12.020.  The state use tax rate is equal to the retail sales 

tax rate of six and five-tenths percent of the selling price.  The purchaser is required to remit 

the use tax to the Department of Revenue. 

 4.3 In addition, there is a cigarette tax “upon the sale, use, consumption, handling, 

possession or distribution of all cigarettes”.  RCW 82.24.020(1)-(3).  The wholesaler 

sometimes collects this tax by adding it into the wholesale sales price of the cigarettes and 

then remitting it to the Department of Revenue.  When it is not added into the wholesale sales 

price and the wholesaler does not collect it, the purchaser is responsible for remitting the 

cigarette tax to the Department of Revenue.  The cigarette tax rate is 7.125 cents per cigarette.  

RCW 82.24.080. 

 4.4 Generally, on each retail sale of cigarettes in this State, a retail sales or use tax 

is due, and a cigarette tax is due.  (Some sales are exempt from these taxes, like cigarettes sold 

by a tribal retailer to a tribal member on the reservation.) 

 4.5  If a Washington resident purchases cigarettes via mail, the out-of-state seller 

may have paid some cigarette tax to his/her state.  If Washington imposes a higher cigarette 

tax than the out-of-state seller’s state, then the Washington resident purchaser is not liable for 
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the entire Washington state cigarette tax, but is only liable for the difference between the out-

of-state cigarette tax paid by the seller and the Washington state cigarette tax.   

 4.6 In 1955, Congress, as a policy matter, recognized the large and increasing loss 

of revenue to the States caused by the evasion of sales and use taxes on cigarettes shipped in 

interstate commerce to customers; the discrimination caused by this evasion against sellers of 

cigarettes in State having a higher tax than the tax of the seller States; and the fact that this 

evasion was accomplished through the use of the United States mail. 

 4.7 Given these concerns, Congress enacted the Jenkins Act: 15 U.S.C. § 376, 

requires that “[a]ny person who sells or transfers for profit cigarettes in interstate commerce, 

whereby such cigarettes are shipped into a State taxing the sale or use of cigarettes, to other 

than a distributor licensed by or located in such State, or who advertises or offers cigarettes 

for such a sale or transfer and shipment, shall—(1) first file with the tobacco tax administrator 

of the State into which such shipment is made or in which such advertisement or offer is 

disseminated a statement setting forth his name and trade name (if any), and the address of his 

principal place of business and of any other place of business; and (2) not later than the 10th 

date of each calendar month, file with the tobacco tax administrator of the State into which 

shipment is made, a memorandum or a copy of the invoice covering each and every shipment 

of cigarettes made during the previous calendar month into such State; the memorandum or 

invoice in each case to include the name and address of the person to whom the shipment was 

made, the brand, and the quantity thereof.” 

 4.8 “Whoever violates [the Jenkins Act] shall be guilty of a misdemeanor and shall 

be fined not more than $1,000, or imprisoned not more than 6 months, or both.”  15 U.S.C. § 

377.  The State of Washington Department of Revenue does not have the authority to seek 

these criminal penalties. 

 4.9 Since at least 1994, Dirt Cheap has and/or continues to advertise in 

Washington and on the Internet as selling cigarettes via the phone or the Internet.  On more 



 

PLAINTIFF’S FIRST AMENDED 
COMPLAINT TO ADD A PARTY FOR 
INJUNCTIVE AND OTHER RELIEF UNDER 
THE JENKINS ACT 

5 ERROR! AUTOTEXT ENTRY NOT DEFINED. 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

than one occasion, Washington residents have purchased cigarettes from Dirt Cheap, either 

via the telephone or the Internet.  These cigarettes have been delivered or otherwise shipped 

into Washington. 

 4.10 Because Dirt Cheap is not engaged in business in Washington and its only 

contact with Washington consumers is via the Internet, mail, and limited advertisements, 

Dirt Cheap is not responsible for collecting and remitting the Washington retail sales tax or 

cigarette taxes. 

 4.11 Because Dirt Cheap is not responsible for collecting and remitting the 

Washington retail sales tax or cigarette taxes, the ultimate purchaser in Washington (via mail 

or Internet) is responsible for paying the Washington retail sales/use and cigarette taxes. 

 4.12 The Washington State Department of Revenue has repeatedly notified 

Dirt Cheap of its obligation to file monthly Jenkins Act reports.  These reports enable the 

Department of Revenue to contact purchasers of Dirt Cheap products with the goal of 

collecting, from these purchasers, the retail sales/use and cigarettes taxes that are properly 

due. 

 4.13 Dirt Cheap has consistently failed to comply with the Jenkins Act and refuses 

to file the monthly reports.   

 4.14 As a result, the State of Washington is not able to collect retail sales/use and 

cigarettes taxes that are properly due. 

 4.15  The Department of Revenue estimates that the State has lost approximately 

$6 million in retail sales/use and cigarette taxes during 2001 by Washington consumers 

purchasing cigarettes via the mail or Internet and not paying the retail sales/use and cigarette 

taxes. 

V. FIRST CAUSE OF ACTION 
     Claim of Injunctive relief 
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 5.1 The Department realleges each and every allegation set forth in paragraphs 4.1 

through 4.15 above. 

 5.2  Dirt Cheap’s refusal to file monthly Jenkins Act reports contravenes the 

legislatively declared policy of Congress and results in actual and substantial injury to the 

State in lost revenues.  It effectively prohibits the Department of Revenue from properly 

collecting the retail sales/use and cigarettes taxes that are properly due on cigarettes sold via 

the mail and Internet.   

 5.3 Accordingly, the Department is entitled to an injunction requiring Dirt Cheap 

to file monthly Jenkins Act reports in the future, as well as to file Jenkins Act reports for the 

past four (4) calendar years, plus the current year (back through 1998). 

X. PRAYER FOR RELIEF 

 WHEREFORE, The State prays for the following relief: 

 6.1 A permanent injunction ordering the defendants to file the Jenkins Act reports 

it is obligated to file pursuant to 15 U.S.C. §376;  

 6.2   An injunction ordering the defendants to immediately file the Jenkins Act 

reports it was obligated to file pursuant to 15 U.S.C. § 376 for the past four (4) calendar years, 

plus the current year (back through 1998);  

 6.3 A judgment against the defendants awarding the State costs and attorneys’ fees 

incurred by the State in bringing this action in an amount to be determined at trial; and 

 6.4 Such other and further relief as the Court believes just and equitable. 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 
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 DATED this 16th day of December, 2002. 
CHRISTINE O. GREGIORE 
Attorney General 
 
 
 
DEBRA E. CASPARIAN 
Attorney General 
WSBA No. 26354 
 
 
 
DAVID M. HANKINS 
Assistant Attorney General 
WSBA No. 19194 


